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EXECUTIVE SUMMARY

Record levels of incarceration in Washington in the 2000s and 2010s were neither an accident nor

aninevitable response to rising crime. Instead, mass incarceration was mainly driven by tough new
sentencing statutes that sent people to prison for longer periods of time. * In 1984, the Sentencing
Reform Act abolished discretionary parole. Then, in the 1990s and early 2000s, harsh new
sentencing laws fueled the imposition of long and life sentences. The fact that Washington had
abolished parole in 1984 meant that people who received extremely long sentences — including
those who were adolescents or young adults when they committed their offense — no longer had
the opportunity to ever be considered for release by a parole board.

The state prison population more than doubled in the wake of these policy changes.? Today, nearly
one in three Washington state prisoners is serving a long or life sentence with no opportunity for
parole review.? These excessively long sentences are a costly and ineffective means of promoting
public safety.* They also create profound injustices, many of which remain unaddressed today.

The fact that people who were young when they broke the law continue to bear the brunt of this
failed policy experiment is one such injustice. Neuroscientific research shows that brain
development is a gradual process, one that is not complete until people are in their mid-twenties.
Moreover, adolescents and emerging adults are especially amenable to rehabilitative
programming® and the vast majority of people “age out” of crime.® Nevertheless, thousands of
young people received long and life sentences in the 1980s, 1990s, and beyond.

Thankfully, the state legislature has largely restored age-appropriate punishments for today’s
justice-involved youth and the number of children and adolescents sentenced in adult court and
sent to adult prison in Washington has fallen dramatically.” Today, children who plead guilty to
very serious crimes are potentially eligible for parole at the age of twenty-one.2 The comparatively
small number of juveniles who are tried as adults have the right to have their youth considered by
a court that is fully informed of its discretion to impose a lower sentence.”

In 2014 and 2015, the legislature also took steps to address the plight of young people who were
already serving excessively long sentences. This legislation was intended to provide people who
received a long or life sentence as a juvenile with the opportunity to be considered for release by
the Indeterminate Sentencing Review Board’s (ISRB) Juvenile Board after they had served a new
minimum term of at least twenty or twenty-five years.’® Some members of this group were sent
back to courts for resentencing, while others were made automatically eligible for review after
serving a minimum sentence.




Despite a rocky start, this process has worked reasonably well for the people who were sent
directly to the ISRB’s Juvenile Board, which now uses a standardized set of criteria to assess
whether the release of petitioners would pose a risk to public safety. People who are initially
denied release have the right to be reviewed again within five years. Many of the individuals who
became eligible for review by the ISRB Juvenile Board have returned home, reconnected with
family and loved ones, and are thriving in, and often working on behalf of, the community. Re-
offending has been exceptionally rare among this group.!

The legislation that created this process was an important step toward remedying the excesses of
the past, but it did not provide a comprehensive solution to the problem. However, two groups of
people who were young when they committed their crime and are serving extreme sentences
have not had the opportunity to be reviewed by the ISRB:

e Emerging Adults: The vast majority of people who were emerging adults — eighteen to
twenty-five years-old when they committed their crime — and are serving long or life
sentences still have no opportunity to have their past youthfulness or subsequent
maturation considered by either the ISRB or by courts.? The exclusion of emerging adults
from the parole review process is in tension with research showing that brain
development continues to unfold throughout the mid-twenties, that rehabilitative
programming is especially impactful for young people, and that the vast majority of
people “age out” of crime.*?

e Juvenile Lifers: Some juveniles who received Life Without the Possibility of Parole (LWOP)
sentences years ago still cannot access review by the ISRB even though they have already
served twenty-five years or more in prison. The 2014 legislation sent juvenile lifers back to
the courts, which were tasked with identifying the minimum sentence these individuals
must serve before they become eligible for ISRB review. A decade later, some of these
individuals have not yet been resentenced. Others have been resentenced to LWOP or to
virtual life sentences — sentences that are so long that they can expect to spend most or
all of the rest of their lives behind bars. Some have appealed these sentences, sometimes
multiple times. Given the length of the new sentences, it is likely that they will continue to
file appeals. This on-going litigation is extremely burdensome for courts, prosecutors,
petitioners, and victims alike.

In short, two groups of people (most emerging adults and some juvenile lifers) serving long or life
sentences for crimes they committed as young people have been denied meaningful post-
conviction review by a body that uses a standardized and transparent set of criteria to assess
whether their release would pose a threat to public safety. Community members have attempted
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to utilize the courts to address these gaps. The resulting court rulings have benefited a small

number of people but have also created glaring inconsistencies and do not provide a

comprehensive solution to the problem.

This situation undermines Washington’s ability to recognize the nature and significance of

youthfulness, to redress the excessive prison sentences imposed on young people in the past, and

to maintain an equitable, humane, and effective penal system. Leveraging insights from research

on brain development and the experience of juvenile lifers, we show that the most just and

practical solution is for the legislature to ensure automatic ISRB review for all people who were

twenty-five years old or younger at the time of their offense once they have served fifteen years

in prison.

Key findings presented in this report include:

Emerging adulthood is a distinct phase of life in which brain development continues to
unfold. This process continues through the mid-twenties and is especially prolonged for
people who have experienced socio-economic adversity and/or significant trauma, as
virtually all incarcerated people have.

The vast majority of emerging adults — people who were eighteen to twenty-five years
old at the time of their offense — serving long or life sentences in Washington have been
denied any type of resentencing or parole review.

o The only emerging adults who have been granted resentencing are those who
committed aggravated murder at the age of eighteen, nineteen, or twenty.'* This
group comprises an estimated 3.3 percent of all emerging adults serving long or
life sentences.

o An estimated 1,139 emerging adults are serving long or life sentences in
Washington prisons with no pathway to either resentencing or parole review.

Prior research documents extremely low recidivism rates among people who became
eligible for review under the 2014 or 2015 juvenile reform legislation and have been
released from prison.

o The vast majority of those who were eligible for review and have returned home
are productive members of society, community leaders, and caregivers for family
and loved ones.




Many of the juvenile lifers who were sent back to the courts via the 2014 legislation have
not had a chance to have their releasability considered by the ISRB:

o More than a decade later, some of these individuals have not yet been
resentenced.

o Among those who have been resentenced, the (first) new sentences range from
thirty-two years-to-life to LWOP for the same offense.

o Roughly a third of these defendants have been resentenced multiple times. The
most recent sentences range from twenty-eight years-life to 189 years-life.

o These processes are expensive and needlessly burden courts, petitioners, and
victims of crime.

Adopting legislation that ensures automatic parole review by the ISRB for all juveniles and
emerging adults serving long and life sentences after they have served fifteen years in
prison would:

o Render Washington State sentencing policy and practice consistent with the
recommendations of the American Bar Foundation and the American Law
Institute as well as with neuroscientific research, which shows that brain
development is not complete until people reach their mid-twenties;

o Significantly reduce the burden that court resentencings and appeals place on
courts, prosecutors, and victims of crime;

o Ensure a focus on public safety, consistency, transparency, and clarity in the post-
conviction review process;

o Reduce the human toll and fiscal costs associated with long and life sentences,
and

o Create consistency and equity in the treatment of people who committed crimes
when they were young by ensuring that trained ISRB Juvenile Board professionals
apply the same standards in all cases to assess whether release would pose a
threat to public safety.




INTRODUCTION

Most crime is committed by young people. Historically, the law has drawn a bright line at age
eighteen, stipulating that people become legal adults who bear full responsibility for their behavior
on their eighteenth birthday. This legal fiction is in tension with recent neuroscientific research,
which shows that brain development is a gradual process, one that is not complete until people
reach their mid-twenties.'® As one scholar put it, “The adolescent brain remains in development
well beyond this arbitrary societal line of age eighteen.”

Across the country, courts and legislatures increasingly recognize that “children are different” and
that these differences have important implications for sentencing and punishment. In
Washington, the legislature created pathways to post-conviction review in 2014 and 2015 for
people who received a long or life sentence for an offense they committed as a juvenile. In 2018
and 2019, the legislature extended juvenile court jurisdiction over people convicted of certain
crimes before the age of eighteen until they are twenty-five years old, and allowed some adult-
sentenced individuals to stay in juvenile detention facilities until the age of twenty-five, signaling
the legislature’s recognition of twenty-five as the age of maturity.!” Today, people who are
convicted of crimes they committed as an adolescent are far less likely to be sent to adult court
and to serve their sentence in adult prison than they were in recent decades.'® And finally, courts
can no longer impose mandatory juvenile life without parole sentences for those juveniles who
are sent to adult court.*?

Yet recent reforms remain inadequate and incomplete in two main ways. First, some juvenile lifers
have been left behind. Legislation adopted in 2014 sent people who were juveniles when they
committed aggravated murder back to the courts, which were tasked with determining the date
at which these defendants would become eligible for parole review. For defendants who were
fifteen or younger at the time of the crime, the legislature mandated a new minimum term of
twenty-five years. Other than in cases involving multiple charges, this has worked reasonably well:
people with a single charge were resentenced to twenty-five-years-to-life and became eligible for
parole review after serving twenty-five years. For two individuals with multiple charges, the path
has been more arduous; one of these individuals is currently serving a sentence of 189 years.

For defendants who were sixteen or seventeen years old, however, the legislature specified a new
minimum term of twenty-five years but allowed courts to impose longer sentences. And they did.
Among the sixteen and seventeen-year-olds who have been resentenced, the new sentences
range from thirty-two years-life to LWOP. Roughly a third of these defendants appealed these
sentences and have been resentenced multiple times.




Among this group, the most recent sentences range from twenty-eight years-life to forty-eight
years-life. And more than a decade later, three of these individuals still have not been resentenced
and, as a result, are not eligible for parole review by the ISRB.

In short, legislative reforms intended to ensure that juveniles serving long or life sentences have
the opportunity to be considered for release by the ISRB Juvenile Board after serving twenty or
twenty-five years have left some juveniles lifers behind and mired in litigation. This is especially
true for juveniles who received LWOP sentences for crimes committed at the age of sixteen or
seventeen or who had multiple charges.

In addition, nearly all of the people who were emerging adults when they committed their crime
and are serving long or life sentences in Washington prisons lack a pathway to parole review. This
reality is in tension with neuroscientific research, which shows that brain development and
maturation are generally on-going until people reach their mid-twenties and is even more
prolonged for people from disadvantaged backgrounds or who have experienced trauma, which
nearly all incarcerated people have.? It also means that youthful co-defendants who vary in age
by as little as a few months often receive very different punishments for the same behavior, as
Brian’s story reveals.

CASE STUDY 1: BRIAN’S STORY

In 1999, at the age of nineteen, Brian was sentenced to fifty-seven years for a gang-
motivated shooting in which three people were injured. Brian was offered a plea deal
of 15-20 months but chose to go to trial, where he received a virtual life sentence of

fifty-seven years due mainly to mandatory weapons enhancements. Had Brian

accepted the prosecution’s initial plea offer, he would have been released in 2000.

Instead, he remains in prison where he has already served twenty-seven years.

Under his current sentence, Brian will not be eligible for release until 2049, when he
is sixty years old. This is true even though Brian has grown from a lost nineteen-year-
old into a responsible middle-aged adult who has the maturity and insight to express
deep remorse for his past crimes. Brian has been promoted to the lowest custody
level, has maxed out on good conduct points, leads positive programming, and has
written several books. Like other emerging adults serving virtual life sentences, Brian
has no automatic pathway to post-conviction review despite his rehabilitation.




A relatively small number of emerging adults do now have the opportunity to be resentenced:
under the Washington Supreme Court’s Monschke ruling,?! people who were eighteen, nineteen,
or twenty years old when they committed aggravated murder are now eligible to be resentenced
in the courts. In this ruling, the Court held that

There is no meaningful cognitive difference between 17-year-olds and many 18-
year-olds. When it comes to Miller’s prohibition on mandatory LWOP sentences,
there is no constitutional difference either. Just as courts must exercise discretion
before sentencing a 17-year-old to die in prison, so must they exercise the same
discretion when sentencing an 18-, 19-, or 20-year-old. This ruling acknowledges
that many youthful defendants older than eighteen share the same developing
brains and impulsive behavioral attributes as those under 18.

And yet, Monschke applies only to a relatively small number of people. Based on DOC records, we
estimate that 39 people are eligible for resentencing under Monschke. A much larger number of
people who were convicted of less serious crimes at the same ages and are serving long or life
sentences do not have a right to be resentenced by courts or be reviewed by the ISRB. Put
differently, Monschke applies to just 3.3 percent of the emerging adults serving long or life
sentences.

Among those not entitled to resentencing are hundreds of people like Brian who were emerging
adults at the time of the crime and are serving virtual life sentences — sentences that are those

that are so long that people who receive them can expect to spend all or most of their lives behind
bars.?




CaSE STUDY 2: ELI, ROBERT, AND HARRY’S STORY

Current age requirements result in arbitrary and inequitable outcomes for
similarly situated young defendants. This is apparent in the case of three co-
defendants, friends Eli (fifteen), Harry (sixteen), and Robert (eighteen)
burglarized the home of a family acquaintance whom they subsequently killed.

Eli received a forty-two-year sentence with parole review after twenty years. The
ISRB found him releasable in 2025 after he had served twenty-one years in
prison.

Harry received a thirty-eight-year-sentence with parole review after twenty
years. The ISRB found him releasable in 2025 after he had served twenty-one
years in prison.

Robert received a forty-year sentence with no parole review. He will remain
incarcerated for another nineteen years and has no pathway to either
resentencing or parole review.

The existence of clemency is not an adequate solution to this problem. In Washington, prisoners
may petition the Clemency and Pardons Board to request commutation of their sentence (i.e.,
clemency). But the clemency process is not designed to systematically assess petitioners’
youthfulness, maturation, or their likelihood of re-offending, as the ISRB is. Moreover, very few
cases make it through the clemency process, even when governors generally support it. In the
twelve years Governor Inslee was in office, for example, the Board recommended, and the
Governor granted, clemency in just eighty-six cases — more than under any other governor in
Washington State history.?® This is an average of seven cases per year.

To put this number in context: 48.3 percent of all Washington State prisoners — nearly 7,000
people — are currently serving a sentence of ten years or more.?* There are more than 1,100
emerging adults serving long or life sentences with no pathway to parole review. Even if the
Clemency and Pardons Board were somehow able to double, triple, or even quadruple the number
of cases it considers, and the Governor remains amenable to Clemency Board recommendations,
the clemency process simply cannot address the circumstances of all emerging adults serving long
and life sentences who do not pose a risk to public safety.




In summary, youth is now widely recognized as a mitigating circumstance that is relevant until
people reach their mid-twenties. Unfortunately, the legislature has not yet enacted
comprehensive reform that reflects this understanding. As a result, some juveniles and more than
eleven hundred emerging adults serving long and life sentences have been left behind.

Recent juvenile reforms suggest two possible ways of addressing this problem:

e Ensure automatic ISRB review after a legislatively determined minimum sentence has
been served, or

e Return petitioners to the courts to determine a new minimum term after which they
become eligible for review by the ISRB.

Our review of these processes shows that outcomes for many juveniles who returned to the courts
have been inequitable and unjust. This situation has fueled litigation, burdened courts, and
created uncertainty for both petitioners and victims of crime. By contrast, those who were who
were rendered automatically eligible for ISRB Juvenile Board review have avoided entanglement
in the courts, and many have come home. The recidivism rate has been remarkably low for these
individuals, many of whom are caring for loved ones and actively contributing to their
communities. We therefore recommend ensuring automatic parole review by the ISRB for all
juveniles and emerging adults after they have served fifteen years in prison.

This recommendation is not radical. Most states have parole boards who review people who are
serving indeterminate sentences. Washington State had a parole board for many decades before
its near abolition in 1984. And today, the ISRB has a transparent process to review juveniles who
were sentenced to long or life sentences and is equipped with a full-time paid staff who receive
psychological assessments of petitioners before they appear for their hearing.®

Moreover, the kind of post-conviction review the ISRB conducts for youthful offenders with
excessive sentences is recommended by legal experts:

Legal experts recommend taking a second look at prison sentences after people
have served 10 to 15 years, to ensure that sentences reflect society’s evolving norms
and knowledge. The Model Penal Code recommends a judicial review after 15 years
of imprisonment for adult crimes, and after 10 years for youth crimes. National
parole experts Edward Rhine, the late Joan Petersilia, and Kevin Reitz have
recommended a second look for all after 10 years of imprisonment—a timeframe
that corresponds with what criminological research has found to be the duration of
most “criminal careers.?®




This report shows why automatic review by the ISRB for juveniles and emerging adults serving long
or life sentences is needed in Washington State.

Part | summarizes the psychological and neuroscientific literature regarding brain development.
We also describe criminological research that shows that the vast majority of justice-involved
people “age out” of crime.

Part Il describes recent changes to law and policy and shows how these reforms leave some
juveniles and nearly all emerging adults serving long and life sentences behind.

To illuminate the scale of the problem, Part Il provides information about the number and
characteristics of juveniles and emerging adults who are currently serving long and life sentences
in Washington without a pathway to parole review.

Part IV reviews the impact of recent juvenile reforms, the inconsistencies and inefficiencies that
have resulted, and the benefits of ensuring automatic review by the ISRB for all juveniles and
emerging adults who have spent fifteen years in prison.

The conclusion summarizes our findings and highlights the need to expand parole review by the

ISRB for all of those serving long or life sentences for a crime they committed as an adolescent or
emerging adult.
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PART |. BRAIN DEVELOPMENT ACROSS THE LIFE COURSE

Today, juveniles serving long or life sentences in Washington are eligible for review after they have
served twenty or twenty-five years in prison. Juveniles are now granted a “second look” (at least
in theory) because children and adolescent’s immaturity is recognized as a mitigating
circumstance, one that should affect assessments of their culpability.

Yet the vast majority of their emerging adult counterparts (eighteen to twenty-five-year-olds) are
entitled to no such relief. This omission is incompatible with neuroscientific research, which
indicates that brain development is an ongoing process that unfolds through the mid-twenties.?’
To be sure, maturation is gradual, and individual trajectories vary. But the research is clear:
“Refinements in brain structure and function continue across the third decade, paralleling the
complex cognitive processing and socio-emotional regulation that strongly influence decision

making, peer affiliation, behaviour, and wellbeing.”?®

Of course, identifying the precise point at which maturation is complete is difficult, if not
impossible. This is because “Maturity is the result of a gradual, multifaceted process in which
different components of psychological functioning mature at different rates and along different
timetables.”?® The gradual nature of the maturation process means that the average twenty-one-
year-old is more mature than the average seventeen-year-old, and the average twenty-five-year-
old is more mature than the average twenty-one-year-old. Indeed, studies that compare eighteen—
twenty-one-year-olds with twenty-two-twenty-five-year-olds find that older emerging adults are,
in general, more mature than younger ones.®® Yet it is now clear that brain development and
maturation continue well into the third decade of life:

... although maturation of logical reasoning is considered complete from about age
16 years, the development of more mature affect regulation, social relationships,
and executive functioning continues for at least another decade. Integrating these
perspectives suggests that adolescence could be conceptualised as a phase of brain
growth that begins before the visible signs of puberty (around 6—8 years of age) and
continues for another two decades.3!

In fact, research shows that social and economic adversity delay the maturation process.3? Sadly,
the vast majority of justice-involved people grew up in poverty and experienced significant trauma
even before their imprisonment.3® This means that youthfulness and immaturity are especially
relevant for people who become justice-involved after committing a crime in their adolescence or
early twenties.
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In addition, one of the most robust findings in criminological research is that people “age out” of
crime. Young people commit most crimes: rates peak in the late teenage years, followed by rapid
declines. Studies show that the offending trajectories of all groups decline sharply with age; even
those with the most extensive criminal records generally desist from crime at relatively early ages,
most commonly by their mid-thirties. As two prominent criminologists put it, “crime declines with

age even for active offenders.”3*

The development that occurs through early adulthood is thus critical: it enables people to make
rational decisions, weigh risks, limit high-risk behaviors, and control impulsivity. Our failure to
consider the youthfulness of emerging adults has led to excessive sentences and the denial of a
second look that would enable assessments of maturation and public safety considerations.

The remainder of this section briefly summarizes the research showing that maturation continues
into, and sometimes beyond, the age of twenty-five. It also explains how socio-economic adversity
and trauma impact this process and, ultimately, how youthfulness and subsequent maturation are
relevant to the criminal sentencing process.

COGNITION AND THE MATURITY GAP

The brain engages in two types of executive function that affect decision-making: “hot” and “cold”
cognition. Cold cognition, sometimes referred to as cognitive capacity, is the process by which our
brain acquires and scaffolds information. This function involves non-emotional information
processing and reasoning. Cold cognition is employed when people recall memories, use language
skills, plan their schedule, or evaluate different approaches to a problem. Cold cognition is
generally developed by middle adolescence, around sixteen-years-old.>

By contrast, "hot” cognition, also known as psychosocial maturity, refers to decision-making in an
emotionally charged situation.” Whereas cold cognition develops by middle adolescence, hot
cognition does not fully develop until people are in their twenties. As one researcher puts it, “..
facets of hot cognition, including sensation seeking (or lack thereof), impulse control, future
orientation, and resistance to peer influence, follow a protracted development into adulthood.”3¢

For adolescents and emerging adults alike, then, there is a misalighment between cognitive and
psychosocial development. This “maturity gap” has repercussions for decision-making and,
relatedly, for assessments of culpability. Like juveniles, emerging adults “have a greater tendency
to take risks in a state of hot cognition compared to fully grown adults.”3’ A seventeen, twenty-
one, or twenty-three-year-old can utilize their developed cognitive capacity to make plans,
consider what to do when their car runs out of gas, or solve other run-of-the-mill problems.
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But their brain cannot execute the same level of levelheadedness in an emotionally turbulent
situation as older adults. In such situations, underdeveloped emotional regulation can lead to
impulsivity, high-risk behavior, a proclivity to sensation-seek, and a sensitivity to peer influence “in

ways that [can] influence their criminal conduct.”3®

While the maturity gap is greater for eighteen to twenty-one-year-olds than twenty-two to
twenty-five-year-olds, “the ability to use effective cognitive strategies to regulate emotion in social
situations increases with age into the mid-twenties.”?° A judge may look at a physically mature
twenty-three-year-old and struggle to understand how youthfulness is relevant. But the research
is clear: although emerging adults “often have the intellectual capabilities of fully grown adults,
they struggle with the brain functions that operate under hot cognition — emotion regulation,
stress management, and behavioral control.”4°

VULNERABILITY TO HIGH-RISK, HIGH-REWARD BEHAVIORS AND PEER PRESSURE

In addition to the maturity gap, emerging adult brains exhibit an “imbalance between the reward
and the regulatory circuitry.”#! This imbalance leads to heightened reward-seeking behavior aimed
at monetary and social rewards as well as novelty.*

Brain imaging identifies the mechanism that fuels this reward-seeking behavior: when performing
tasks, emerging adults — like juveniles — have a lower threshold for incentive processing, which
allows “delayed or less intense rewards (stopping at the yellow light for safety) to compete with
more immediate or salient rewards (showing off for your passengers by speeding ahead).”*3

Peer influence greatly enhances the likelihood that juveniles and emerging adults will engage in
high-risk behavior due to immature reward circuitry processing.** For juveniles and emerging
adults alike, "the presence of peers significantly increases young people’s risk taking because social
acceptance serves as a high potential reward.”*> For example, although an emerging adult may
possess the cognitive skills to pass their driving test, and even excel in safe driving when alone, the
presence of peers makes them more likely to drive dangerously.*®

REWIRING AND THE CONTINUED DEVELOPMENT OF THE EMERGING ADULT BRAIN

The sections above highlight specific characteristics that emerging adult brains share with those
of juveniles: the greater propensity to take risks; susceptibility to peer influence; vulnerability to
high-risk, high-reward behavior; and failure to emotionally regulate in difficult circumstances.

Emerging adult brains are also akin to juvenile brains in their plasticity and ongoing development.
Changes that occur in the brain throughout the third decade of life affect “movement control,
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problem solving, spontaneity, memory, language, initiation, judgement, impulse control, and
social and sexual behavior.”#’ In fact, “the prefrontal cortex is one of the last regions of the brain
to reach maturation... .”*® The brain’s corpus callosum — a bundle of fibers that facilitates
communicate between the brain’s two hemispheres and is responsible for facilitating
communication and coordination between the brain — also continues to mature through the mid-
twenties.*® This rewiring process is not complete until approximately twenty-five years of age.”°

THE IMPACT OF TRAUMA ON BRAIN DEVELOPMENT
While neuroscientific research thus indicates that brain development continues in the third

decade of life, maturation is even more prolonged for people who have experienced significant
trauma. Because the maturation of the brain is influenced by the environment,>! “emerging adults
who experience trauma or brain injury may take even longer to master decision-making in hot
cognition states, as trauma can interfere with and prolong the development of the prefrontal
cortex.”>?

This finding is highly relevant to discussions of sentencing policy, as studies show that most justice-
involved youth experienced multiple traumas during their childhood and adolescence.”® The
trauma of imprisonment compounds this pre-existing reality.>* Stressors such as dysfunctional
family environments or racism can also contribute to a delay in brain development:

Multilayered environmental stressors, including poverty, lack of access to resources
and education, and unstable housing all contribute to a lack of agency. These
factors work to substantially diminish or preclude an adolescent’s ability to
“extricate” oneself from a negative home or community situation. Each of the
factors identified above has significant consequences for behavior, brain
development, and future life outcomes.>”

CONCLUSION
Neuroscientific research shows that “Brain development is not complete until near the age of

25.”°% Maturation generally unfolds through the mid-twenties and is even more prolonged for
people who have experienced significant adversity and trauma. Because the maturation of the
brain is influenced partly by environment,> “emerging adults who experience trauma or brain
injury may take even longer to master decision-making in hot cognition states, as trauma can
interfere with and prolong the development of the prefrontal cortex.”>®

Developmental immaturity has “direct implications for legal decision-making, including waiving
Miranda rights, susceptibility to false confessions, and making ill-advised trial decisions.”*®

Because emerging adults “are relatively less likely to have the self-restraint necessary to deserve
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the privileges and penalties we reserve for people we judge to be fully responsible for their
behavior,”® their youth should be treated as a mitigating circumstance.
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PART Il. EMERGING ADULTS, JUVENILES, AND SECOND LOOK
REFORM IN WASHINGTON

The Washington State Legislature has created opportunities for parole review and resentencing for
people who were young at the time of their crime and are serving long or life sentences. However,
these opportunities apply narrowly to people who were seventeen or younger at the time of their
offense. People who were as little as a few months older do not have an opportunity to have their
youth at the time of the crime or their subsequent maturation considered by courts or by the ISRB.
Mark and Kai’s stories show how this can lead to profound inequities and indefensible injustices.

CASE STUDY 3: MARK AND KAI’S STORY

Mark and his co-defendant Kai were convicted as accomplices for the same
offense in 1995. Kai was seventeen and Mark was eighteen, just six months
older than Kai, when they committed the offense. Kai was sentenced to 640
months (more than fifty-three years) but was released by the ISRB after serving
twenty-four years. Mark was also sentenced to 640 months, but since he was
eighteen years old at the time of the offense, he is not entitled to a second look
by either a court or the ISRB.

Mark has spent his nearly three decades in prison engaging in peer-support
groups, skills-building workshops, art therapy, and counseling to address
trauma from his childhood. He hopes to use the skills and therapy he’s gained
by volunteering with art and healing programs to serve others. His only hope of
doing so is through the clemency process.

Even for juveniles, legislative reforms have not solved the problem. Below, we describe what has
— and has not — been done to address the plight of people who are serving long or life sentences
in Washington State for crimes they committed as a juvenile or emerging adult

RESPONDING TO MILLER: PATHWAYS TO POST-CONVICTION REVIEW FOR JUVENILES

In 2012, the U.S. Supreme Court ruled in Miller v. Alabama (2012) that mandatory life without
parole (LWOP) sentences imposed on people convicted of murder who were under the age of
eighteen at the time of their offense violate the Eighth Amendment’s prohibition against cruel and

16




unusual punishment.®! This ruling had important implications in Washington State, where children
tried as adults and convicted of aggravated murder were automatically sentenced to LWOP.%?

In response to this ruling, the Washington State Legislature revised state sentencing policy
pertaining to juveniles. The 2014 legislation is often referred to as the (first) “Miller-fix” and
specifically impacts juveniles who were convicted of aggravated murder and who therefore
received a sentence of Life Without the Possibility of Parole (LWOP).%3

For reasons that remain unclear, the legislation divided this group into two and created different
paths to review for them. People who were under the age of sixteen at the time of the crime were
required to be resentenced to twenty-five years to life. After the minimum term has been served,
the releasability of these defendants is decided by the ISRB. This has worked reasonably well in
most cases, though the process was delayed in cases involving multiple charges.

Defendants who were sixteen or seventeen years old at the time of the crime became eligible for
resentencing, but instead of receiving a mandatory minimum term of twenty-five years, the
legislature gave the court discretion to set a new minimum term of at least twenty-five years. The
minimum term represents the defendant’s future eligibility date to seek review by the ISRB.

This resentencing process has yielded inconsistent and arbitrary results. Among those who have
been resentenced, the (first) new sentences ranged from thirty-two years to life to LWOP.
Roughly a third of these defendants have been resentenced multiple times. The most recent
sentences range from twenty-eight years-to-life to forty-eight-years-to-life. And more than a
decade later, three of these individuals have not yet been resentenced.

In sum, the 2014 legislation pertaining to juvenile lifers has not worked as intended for those who
were sixteen or seventeen years old at the time of the crime. Those who were fifteen or under
have fared better, though there has been confusion and delay in cases involving multiple charges.
One of these individuals is currently serving a sentence of 189 years.

In 2015, the Legislature expanded the pathway to parole review for juveniles to include people
sentenced to twenty or more years for any crime. Under this second “Miller-fix,” people who meet
these criteria automatically become eligible to have the ISRB’s Juvenile Board consider their
releasability once they serve twenty years in prison (unless they had a subsequent conviction for
an offense that occurred after their eighteenth birthday or have had an infraction in the past
year).%* That is, these individuals need not return to the courts. This second Miller fix was quite
impactful and, after a rocky start, appears to be working as intended.®®
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Research shows that re-offending among people who became eligible for review under the 2014
or 2015 legislation has been rare. As of May 2023, ninety-eight people who received long and life
sentences for crimes they committed as a juvenile had come home. Their recidivism rate has been
extremely low: just two of the ninety-eight individuals (2.2 percent) who were eligible for review
under Miller fix legislation had been convicted of a new felony offense as of 2023.%6 None of the
other ninety-six people had been convicted of a felony since their release from prison, though one
person was facing serious charges.®’” An additional five of the ninety-eight released people had
been reincarcerated for technical violations of the conditions of their supervision.®® None of these
people were alleged by the DOC to have engaged in property or violent crime. Instead, these
revocations appeared to stem from untreated substance abuse disorder and mental health
challenges.

Studies in other states report similarly low rates of recidivism for similar populations. For example,
a recent study found a 1.14 percent recidivism rate among people who had been sentenced to life
without the possibility of parole in Philadelphia for an offense they committed as a juvenile.®® The
174 people who were included in the study had been home for an average of twenty-one months.
The researchers estimate that the “early” release of this group from prison reduced correctional
expenditures by $9.5 million. Evidence of extremely low rates of reoffending among released
juvenile lifers is also consistent with a large body of criminological research, which shows that age
is the most powerful predictor of repeat offending’® and that people who were convicted of
violent crimes generally have the lowest rates of recidivism.”!

In short, people serving long and life sentences for crimes they committed as juveniles now have
a pathway to resentencing or parole review in Washington State thanks to recent changes to
policy. However, most of the juveniles whose cases were sent to back to Superior Courts to
determine a new minimum sentence remain behind bars, mired in litigation, and have yet to have
their maturation and development assessed by the ISRB. Juveniles who were eligible for automatic
parole review have fared much better, and the vast majority of those who have been released
have not returned to prison. Indeed, most have built lives of meaning and purpose that involve
caring for family and friends and meaningful work.”?

DEVELOPMENTS IN CASE LAW PERTAINING TO JUVENILES

Over the past decade, incarcerated people and their advocates have attempted to use the courts
to expand opportunities for post-conviction review for people who were young when they broke
the law. In a few of these cases, the Washington State Supreme Court expanded the right to review
and resentencing for people who are serving a long or life sentence for a crime they committed as
a juvenile or young adult. In the late aughts, the Washington State Supreme Court expanded
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opportunities  for post-conviction review for young people in several cases:

e The Court held in State v. Ramos that every juvenile facing a de facto (virtual) LWOP is
automatically entitled to sentence review by a court in 2017.73

e Alsoin 2017, the Court held in State v. Houston-Sconiers that trial courts must consider
the relevance of youth and adolescent development prior to sentencing juveniles in adult
courts.”* The Court also specified that judges have the discretion to depart from
mandatory sentencing provisions of the Sentencing Reform Act such as enhancements
and mandatory minimum terms when sentencing people who were juveniles at the time
of their crime.

e In 2020, the Court ruled that Houston-Sconiers is a significant and material change in the
law and therefore must be applied retroactively.” This meant that people sentenced
prior to Houston-Sconiers for crimes they committed as children could petition for a
resentencing hearing in which the trial court is obligated to consider the important
factors established in Houston-Sconiers.

e In State v. Haag, the Court seemingly held that virtual life sentences are unconstitutional
for juveniles sentenced in adult court. The Haag Court instructed judges that their focus
must be “forward looking” regarding the prospect of change and rehabilitation, criticizing
the judge in that case for giving “undue emphasis to retributive factors over mitigating
factors.”’®

In short, these rulings expanded access to the courts for people serving long or life sentences for
crimes they committed as a child or adolescent and disallowed the imposition of virtual life
sentences in these cases. These rulings were especially important at a time when the ISRB was
denying many petitioners release for reasons the Washington State Supreme Court later
determined to be outside of the law.”” They were also highly relevant for the people who were
serving time for aggravated murder committed at the age of sixteen or seventeen, whose pathway
to post-conviction review could be activated or blocked by trial courts.

However, the Court has also issued apparently contradictory rulings and recently ruled that the
discretionary imposition of virtual life sentences on juveniles is not unconstitutional:

e In Matter of Hinton, the Court held that most, if not all, juveniles who are eligible for ISRB
review after serving twenty years cannot seek resentencing by the trial court.’®
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e In 2022, in Matter of Forcha-Williams, the Court held that only part of its decision in
Houston-Sconiers was retroactive, thereby denying resentencing to defendants who
followed the court's formula in Ali and Domingo-Cornelio.”®

e Alsoin 2022, the Court held in State v. Anderson that resentencing courts can impose
virtual life sentence on a juvenile if the judge finds that the crime did not reflect the

“mitigating qualities of youth.”&°

This change in case law has created notable inconsistencies and injustices. For example, while
some defendants who filed legal documents quickly after favorable rulings received some relief,
virtually no juveniles sentenced before Houston Sconiers in 2017 who remain in prison are now
eligible for resentencing in the courts. Those who are resentenced in courts today face more
challenging circumstances than was the case just a few years ago.

Contradictory rulings regarding virtual life sentences have also created inconsistent results for
similarly-situated people: some people were able to be resentenced before the Anderson ruling,
while others were not. Many people who were subsequently resentenced by the courts have not
received meaningful relief.8! These rulings underscore the need for a consistent and
comprehensive solution to Washington’s imposition of excessively long sentences on young
people.

DEVELOPMENTS IN CASE LAW PERTAINING TO EMERGING ADULTS

The Court has done even less to ensure that people who were emerging adults when they
committed their crime have the opportunity to be reviewed and considered for release. In 2015,
the Washington State Supreme Court held in State v. O’Dell that age can mitigate culpability even
when defendants are over eighteen years old at the time of the crime.®? This decision has been
used in individual appeals, but did not create an automatic pathway to sentence review for
emerging adults.

More recently, in 2021, the Washington State Supreme Court created the only pathway to review
for emerging adults, ruling In re Monschke and Bartholomew that imposing mandatory life without
parole (LWOP) sentences for aggravated murder is unconstitutional for people who were
eighteen, nineteen, or twenty years old at the time of the offense.®3 The impact of research on
brain development in youth on this ruling is clear:

Modern social science, our precedent, and a long history of arbitrary line drawing
have all shown that no clear line exists between childhood and adulthood. For some

purposes, we defer to the legislature’s decisions as to who constitutes an “adult.
But when it comes to mandatory LWOP sentences, Miller’s constitutional guarantee
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of an individualized sentence—one that considers the mitigating qualities of
youth—must apply to defendants at least as old as these defendants were at the
time of their crimes.5*

As a result, people who were convicted of aggravated murder committed at the age of eighteen,
nineteen, or twenty and who received an LWOP sentence can now petition the trial court for a
resentencing hearing in which the court considers the important factors established in Houston-
Sconiers. An estimated thirty-nine such individuals who were eighteen to twenty years-old when
they committed aggravated murder are now able to petition the courts for resentencing.

While the Monschke ruling was a notable step forward, Washington courts have been unwilling to
expand the right to resentencing to individuals who were twenty-one to twenty-five years old at
the time of their conviction, even though brain development and maturation continue well past
the age of twenty. Moreover, the fact that this ruling applies only to people who were convicted
of aggravated murder creates yet another glaring inequity: those who were convicted of less
serious offenses and received an LWOP or virtual life sentence do not have any pathway to post-
conviction review.

CAsE STuDY 4: NICK'S STORY

Two months after Nick turned eighteen, he shot into a car he thought was filled
with gang members and killed one of the passengers. Nick was convicted of
aggravated murder as well as and four counts of first-degree assault. Initially,

Nick received an LWOP sentence. After serving twenty-five years, and engaging

in extensive rehabilitative programming and efforts, Nick was resentenced
under Monschke. He was released later that same month. In the three years
since his release, Nick has been an outstanding community member.

By contrast, the eighteen-year-olds who were convicted of crimes less serious
than aggravated murder and are serving virtual life sentences have no right to
resentencing.
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THE UPSHOT: YOUTH-RELATED CHANGES TO SENTENCING LAW AND POLICY IN
WASHINGTON

The legislature’s 2014 and 2015 legislation brought relief to some people who were serving long
or life sentences for crimes they committed as a juvenile. However, many of the juvenile lifers
whose minimum terms are now to be set by the courts continue to serve excessively long
sentences and remain mired in appeals. Nor has the legislature provided any pathway to
resentencing or parole review for the vast majority of people who were between eighteen and
twenty-five years old at the time of their offense.

The Court’s ruling in In re Monschke and Bartholomew created a resentencing pathway for a very
specific group: eighteen, nineteen, and twenty-year-olds who received an LWOP sentence for
aggravated murder can now petition the sentencing court for resentencing. However, the vast
majority of emerging adults serving long or life sentences have been denied a second look through
resentencing or the ISRB.

For this reason, many people who received long or life sentences for a crime they committed as
an emerging adult continue to serve excessively long sentences without any pathway to
review. The lack of comprehensive sentencing reform not only leaves nearly all emerging adults
behind; it also produces grave injustices and bizarre inconsistencies for the juveniles and emerging
adults who received extreme punishments during the most punitive period of sentencing in
Washington’s history.
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PART Ill. THE PEOPLE LEFT BEHIND: A CLOSER LOOK

This report calls attention to the young people who were harmed by the excesses of the past and

who continue to lack a pathway to a fair and consistent post-conviction review process. In this
section, we identify the number and characteristics of people who are serving long and life
sentences in Washington for crimes they committed as emerging adults and who are not currently
eligible for either parole review or resentencing and show that this population relies on the courts
in the absence of a systematic pathway to review, at great cost to courts, victims, prosecutors, and
petitioners. We also examine outcomes for juvenile lifers whose new minimum sentence was, per
the 2014 legislation, determined by the courts.

DATA AND ANALYTIC STRATEGY

To obtain information regarding Washington’s emerging adult population, we began with a dataset
provided by the Washington State Department of Corrections that includes information about all
prisoners in the state as of May 23, 2023.8> We then excluded people whose sentences were less
than fifteen years long; people who were seventeen or younger at the time of the crime; people
who were older than twenty-five at the time of the crime; and those who were eighteen to twenty-
five years old at that time but who already have a pathway to post-conviction review.®® The
information provided below regarding the emerging adult population is based on our analysis of
the remaining data.

To collect information about people serving long or life sentences for crimes they committed as
juveniles, we submitted a Public Disclosure Act request to the Washington State Department of
Corrections. We cross checked the information received from the DOC against records obtained by
other researchers and by the Seattle Clemency Project. Based on these documents, we added two
additional names to the list provided by the DOC. The databases listed above, Seattle Clemency
Project records, and the Department of Corrections inmate lookup tool were used to determine
the status of these individuals.

FINDINGS: EMERGING ADULTS SERVING LONG OR LIFE SENTENCES IN WASHINGTON

As of June 2023, there were an estimated 1,139 people serving a prison sentence of fifteen or
more years for a crime they committed between the ages of eighteen to twenty-five who do not
currently have a pathway to post-conviction review of any sort. Most (75.6 percent) of these
individuals are serving a sentence of more than fifteen years, but less than life. However, nearly
one in five (17.9 percent) are serving a virtual life sentence, that is, a sentence that is 470 or more
months (39.1 years) long. Another 6.5 percent are serving an LWOP sentence (see Figure 1).
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Figure 1. Type of Sentence for Emerging Adults Serving Long or Life Sentences with No Pathway
to Review

P\

Long Sentence

18%

m Virtual Life

76%
= [WOP

Notes: Here, long sentences are those that are fifteen or more years. Virtual life sentences are those that are
470 months, or just under 40 years long. Calculations based on 2023 data.
Source: Washington State Department of Corrections, PDA request #P036116-052323.

As Figure 2 shows, this population is overwhelmingly (96.7 percent) male. Today, their average age
is thirty-nine. Nearly three in four (70.2 percent) were convicted in one of the five largest counties:
King, Pierce, Spokane, Yakima, and Snohomish. Most were convicted of some type of homicide,?’
but assault is the most serious crime of conviction for one in six (14.8 percent) of these individuals.
Another 9.7 percent are serving a long or life sentence for robbery. Nearly six in ten (57.9 percent)
received sentencing enhancements, most of which involve weapons.
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Figure 2. Characteristics of Emerging Adults Serving Long or Life Sentences with No Pathway to
Review

Average Age ]
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Notes: Here, long sentences are those that are fifteen or more years long. Virtual life sentences are those that
are 470 months or just under forty years long or longer. Calculations based on 2023 data.
Source: Washington State Department of Corrections, PDA request #P036116-052323.

Figure 3 compares the racial composition of this group to that of the general state prison
population, and shows that Black and Asian/Pacific Islander people are notably over-represented
among emerging adults serving long or life sentences with no pathway to review.8 For example,
eighteen percent of Washington’s prison population is Black, but thirty-one percent of the
emerging adults serving a long or life sentence with no pathway to review are Black.
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Figure 3. Racial Disparities Among Emerging Adults Serving Long or Life Sentences with No
Pathway to Review
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Notes: APl denotes Asian and Pacific Islander. The Native American category also includes Alaska Natives. Here,
long sentences are those that are fifteen or more years. Virtual life sentences are those that are 470 months, or
just under 40 years long, or longer. Calculations based on 2023 DOC data.

Source: Washington State Department of Corrections, PDA request #P036116-052323.

In summary, as of 2023, there were an estimated 1,139 people in Washington State prisons who
were serving a long or life sentence for an offense they committed as an emerging adult who do
not have a pathway to resentencing or ISRB review. These individuals are overwhelmingly male
and disproportionately of color. Most were convicted in one of the largest counties in the state,
and the majority received sentencing enhancements that augmented their sentence.

DIVERGENT FATES: JUVENILES SERVING LONG AND LIFE SENTENCES IN VWASHINGTON

As described in the previous section of this report, the legislature responded to the Miller v.
Alabama ruling in 2014 by creating pathways to review for juveniles who were convicted of
aggravated murder and received an LWOP sentence.®? For reasons that remain unclear, the
legislature split this group in two and provided each with a distinct pathway to review.

People who under the age of sixteen at the time of the crime were to be resentenced by courts to
twenty-five years to life, with an opportunity to be reviewed by the ISRB and released on
Department of Corrections (DOC) supervision after serving twenty-five years in prison. After the
minimum term of twenty-five years has been served, the releasability of these defendants is
decided by the ISRB. The process is similar for defendants who were sixteen or seventeen years
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old at the time of the crime, but for this cohort, the term must be at least twenty-five years, but it
can be (and often is) longer.

Many of these petitioners have not experienced any relief in the courts, despite their rehabilitation.
This is especially true for those who were sixteen or seventeen years old when they committed
their offense.

Most of those who were fifteen or younger at the time of the crime received a sentence of twenty-
five years-to-life, as the legislature intended, but two defendants with multiple charges did not.
One of these individuals was eventually sentenced to twenty-five years-to-life, which rendered him
eligible for parole review. The other continues to serve a sentence of 189 years.*°

Some of those who were sixteen or seventeen years old initially received virtual life sentences
while others were sentenced to LWOP a second time. Petitioners appealed these rulings. In 2018,
the Washington State Supreme Court held in State v. Bassett that that sentencing people who were
under the age of eighteen at the time of their offense to LWOP constitutes cruel punishment and
is therefore unconstitutional (even if the sentence is not mandatory). As a result of this ruling,
Bassett and others who had been resentenced to LWOP became eligible, once again, for
resentencing.”!

However, after briefly barring virtual life sentences, the Court has, since 2022, permitted their
imposition. Specifically, the Washington State Supreme Court held in State v. Anderson that
resentencing courts can impose a virtual life sentence on a juvenile if the judge finds that the crime
did not reflect the “mitigating qualities of youth.”°? As a result, some people whose route to post-
conviction review has involved the courts have not received meaningful relief.

Table 1 shows resentencing outcomes for juveniles sent back to the courts for resentencing. It
includes those whose sentence was ostensibly determined by the legislature (i.e., those aged
fifteen and under) as well as those sent to the courts for a new sentence of at least twenty-five
years (i.e., those aged sixteen or seventeen at the time of the offense). As this table reveals, the
process has been relatively smooth for those aged fifteen or under, with the exception of two
individuals with multiple charges.

By contrast, many of the sixteen and seventeen-year-olds have been resentenced two or more
times and many will not become eligible for even review by the ISRB Juvenile Board until they have
served three or more decades in prison. Moreover, three have not yet been resentenced, even
though the statute that allowed them to be was enacted more than a decade ago.
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Table 1. New Sentences for Juveniles Originally Sentenced to LWOP

Juveniles aged 15 a

Original
Sentence

New

Sentence 1

nd under at time of crime

Individual 1 LWOP 25-life
Individual 2 LWOP 25-life
Individual 3* LWOP 189 years
Individual 4 LWOP 25-life
Individual 5 LWOP 25-life
Individual 6* LWOP 33-life
Individual 7 LWOP 25-life
Individual 8 LWOP 25-life
Individual 9 LWOP 25-life
Individual 10 LWOP 25-life
Juveniles aged 16 & 17 at time of crime
Individual 1 LWOP ok
Individual 2 LWOP 33-life
Individual 3 LWOP 42-life
Individual 4 LWOP 46-life
Individual 5 LWOP LWOP
Individual 6 LWOP 50-life
Individual 7 LWOP 48-life
Individual 8 LWOP 38-life
Individual 9 LWOP LWOP
Individual 10 LWOP 46-life
Individual 11 LWOP 40-life
Individual 12 LWOP A
Individual 13 LWOP 40-life
Individual 14 LWOP 40-life
Individual 15* LWOP LWOP
Individual 16 LWOP LWOP
Individual 17 LWOP 40-life
Individual 18 LWOP 32-life
Individual 19 LWOQOP LWOP
Individual 20 LWOP 35-life
Individual 21 LWOP ok

New
Sentence 2

60-life
32-life
33-life
48-life
33-life
26-life
40-life
41-life
25-life
27.5-life

New

Sentence 3

40-life

36-life

Years to be Served Before
Parole-Eligible***

25
25
189
25
25
25
25
25
25
25

* %

33
42
46
28
32
33
38
48
33
26
* %
40
40
36
25
40
32
27.5
35

* %

Source: Department of Corrections and court records

Note: Individuals in these groups were arranged in alphabetical order.

* Defendant had multiple charges

** Not yet resentenced
*** As of August 2025
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In cases involving sixteen- and seventeen-year-olds, the resentencing process has consumed a
significant amount of court time. It also requires the extensive involvement of prosecutors and
often, victims. Some of these individuals continue to litigate because they have been resentenced
to very long, sometimes virtual life, sentences. Some have filed multiple appeals and been
resentenced multiple times. Moreover, in the absence of clear resentencing criteria, outcomes
across similar cases involving these sixteen and seventeen-year-olds vary substantially. Among the
sixteen and seventeen-year-olds convicted of a single count of aggravated murder, the most
recent minimum terms range from twenty-five to forty-eight years for the same offense.

SUMMARY: THE SCALE OF THE PROBLEM

The data presented here indicate that an estimated 1,139 emerging adults serving long or life
sentences in Washington State prisons lack a pathway to parole review despite clear evidence that
youth is a relevant consideration until people reach their mid-twenties. Many of the juveniles who
were sent back to court for resentencing also have also not had the opportunity to be evaluated
by the ISRB.

In short, while the Miller fix legislation adopted by the legislature in 2014 was a step in the right
direction, it has not meaningfully addressed the extreme sentences that were imposed on juveniles
and emerging adults in the past. The 2014 legislation pertained to juveniles who received an LWOP
sentence; unfortunately, many continue to serve excessive sentences and to lack a pathway to ISRB
review. Nor have court rulings solved this problem.

By contrast, the 2015 legislation pertained to juveniles who received a sentence of twenty or more
years (but not LWOP). This legislation rendered affected youth automatically eligible for ISRB
review (absent a subsequent conviction or recent infraction) and has proven to be a fairer and
more effective remedy than returning people to the courts.

Some opponents of retroactive reforms argue that expanding opportunities for postconviction
review for people who received long or life sentences as a young person would over-burden our
already backlogged courts. This argument overlooks the fact that replicating the direct, automatic
parole pathway that the legislature created for juveniles who received a long (but not LWOP)
sentence would place no burden on the Superior Court system. In fact, the evidence shows that
sending people directly to the ISRB for review after a minimum sentence set by the legislature has
been served has proven to be the most efficient and fair option for remedying the excesses and
injustices of the past.
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PART IV. THE PATH FORWARD

The absence of a pathway to parole review for some juveniles and the vast majority of emerging
adults serving long or life sentences is clearly a justice problem. Neuroscientific research shows
that brain development is a long and gradual process, one that unfolds at least through the mid-
twenties — and often more slowly for people who have experienced significant adversity and
trauma. Moreover, age is the most powerful predictor of recidivism; most people pose little safety
risk once they have aged out of crime.3

Yet most people who are serving long or life sentences for an offense they committed as an
emerging adult have been denied resentencing or parole review in which their youth and
maturation are considered, and the courts have still not provided justice in some cases involving
juveniles. More than a decade has passed since the Miller v. Alabama ruling and the Washington
State Legislature attempted to bring state policy in line with the spirit of that important ruling. It
is imperative that the legislature develop a comprehensive solution that provides a clear,
consistent, and transparent review process for juveniles and emerging adults that takes
youthfulness into account and prioritizes public safety.

The question is how this should be done. The data presented here show that the courts have not
provided consistent relief in cases involving juvenile defendants. The resentencing process for
sixteen and seventeen-year-olds has been cumbersome and expensive. And, in cases where
youthful defendants are resentenced to very long confinement terms, litigation in the appellate
courts continues.

It is clear that sending people who were given extreme sentences as juveniles directly to the ISRB
Juvenile Board after they serve a minimum term has been a more efficient and consistent remedy
than returning people to the courts for resentencing. For this reason, we believe that ensuring that
the ISRB’s Juvenile Board automatically reviews all people who were twenty-five or younger at the
time of their offense and have served fifteen years in prison would yield the most fair, consistent,
efficient, and public safety-oriented outcomes. Below, we describe what this process currently
entails.

UNDERSTANDING THE ISRB JUVENILE BOARD REVIEW PROCESS

Washington’s original Board of Prisons Terms and Paroles (Parole Board) was established in 1936
but was renamed the Indeterminate Sentence Review Board (ISRB) after the 1984 Sentencing
Reform Act shifted the state sentencing framework toward determinate sentencing and rendered
most prisoners ineligible for parole review. However, some people do receive indeterminate
sentences in Washington. In such cases, the ISRB functions as a parole board.
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The ISRB is comprised of five governor-appointed members, each of whom serves a five-year term.
Initially, the ISRB had jurisdiction over a relatively small group of people who were convicted prior
to the enactment of the Sentencing Reform Act in 1984 and who therefore received an
indeterminate sentence. Today, it also has jurisdiction over two other groups of people with
indeterminate sentences: those who committed certain sex offenses after September 2001 and
those who committed crimes prior to their eighteenth birthday but were sentenced as adults. As
of October 2023, the ISRB had jurisdiction over 2,357 cases, the vast majority of which are cases

involving sex offenses.?

Each population under ISRB jurisdiction has different release criteria. For the juvenile parole
population, the ISRB Juvenile Board is statutorily required to apply a presumption of release on
Department of Corrections (DOC) supervision unless it “determines by a preponderance of
evidence that despite conditions, it is more likely than not that the person will commit new

criminal law violations.”?>

Although there is a presumption of release, the Juvenile Board systematically reviews each case
with a particular focus on public safety. That is, the Board does not relitigate the crime but rather
considers the degree to which the release of the petitioner would pose a risk to the public. The
Board’s decisions are informed by case specific information and input from stakeholders. Case
specific information is gathered through validated risk assessment tools, criminal history
information, correctional programming records, and infraction histories. The Board also seeks
input from victims, law enforcement, and prosecuting attorneys.

This process does not occur overnight. Petitioners must file a petition to become eligible for
review. Once filed, petitioners are scheduled for a DOC psychological evaluation conducted by a
DOC psychologist. These psychological evaluations typically take place over one to three days and
are used to determine risk level.

Once the evaluation is complete, petitioners are scheduled for a hearing, (typically) within three-
to-six months. The Board then begins to compile the petitioner’s information and reach out to
prosecutors, victims, and other community members. At the hearing, the petitioner is asked about
their crime, psychological evaluation, transformation, and release plan. The Board then deliberates
and returns a decision within thirty days.

This in-depth review process means that roughly half of all petitioners are not found releasible. In
recent years, the ISRB Juvenile Board’s release rate has been forty-four percent.’® In these cases,
petitioners given feedback and scheduled to return to the Board at a future date, typically three to
five years later, but sometimes sooner.
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While no decision-making body or process is perfect, the ISRB review process has become more
consistent and transparent over time. In its early years, the ISRB Juvenile Board denied release in
many cases even though the Miller fix legislation specified that the Board could only deny parole
if it found that a petitioner was found to be more likely than not to re-offend. Nevertheless, prior
to 2018, the Board often denied parole for other reasons, such as the nature and impact of the
crime.®’

In 2018, however, the Washington Court of Appeals reiterated in In re: Brashear that the Board
could only deny release if it found that the petitioner was more likely than not to reoffend.®®
Petitioners who believe that the ISRB Juvenile Board has not followed proper procedure can file a
PRP, which triggers court review of the decision-making process. In 2024, for example, a Division 3
Washington Court of Appeals found that the ISRB had failed adhere to proper procedure and
ordered the ISRB to re-evaluate the petitioner, who was subsequently found releasable.®

Since the Brashear ruling, the ISRB has applied the standard of release more consistently and more
petitioners have been released. As noted previously, this release rate of roughly fifty percent has
not imperiled public safety, as the recidivism rate among this population is remarkably low.
Moreover, many of the people who have come home are doing important work caring for their

communities and their families.1%°

32




CONCLUSION: A CALL TO ACTION

Long and life sentences are not an effective, humane, or cost-effective way of protecting public

safety. Although they are imposed less often today than in the past, many young people were
impacted by tough sentencing laws adopted in the 1980s and 1990s. Many remain behind bars
without an opportunity to have their youthfulness and subsequent maturation considered by a
body that has the authority to order their release.

Washingtonians deserve a justice system that is consistent with neuroscientific research,
recognizes adolescence and emerging adulthood as a distinct life phase during which people
continue to mature, and prioritizes public safety. Ideally, these policies would also create
consistency, simplicity, and transparency while reducing the burden placed on the courts,

prosecutors, and victims.

Based on these considerations, and the findings presented in this report, we recommend that the
legislature ensure that all people who were twenty-five years-old or younger at the time of their
crime become eligible for review by the ISRB Juvenile Board after they have served fifteen years
in prison.

The findings presented in this report indicate that automatic eligibility for ISRB review is the only
way to provide a comprehensive, consistent, and transparent remedy to what is clearly an
unresolved problem. This solution will also reduce the burden that current injustices and
inconsistencies place on the courts (and on prosecutors and victims). Automatic review by the
ISRB would ensure more consistency in the criteria used in the post-conviction review process,
more transparency and predictability for victims, and more just outcomes based on standardized
criteria and professional assessments of public safety risk.

This recommendation is consistent with those of other experts. In 2017, the American Law
Institute (ALI) — an independent organization composed of judges, lawyers, and law professors —
recommended that states adopt a second look review process after fifteen years of
imprisonment.*?! Additionally, the ALI recommended review at ten years for sentences imposed
on youth, and a sentence review at any time for those experiencing “advanced age, physical or
mental infirmity, exigent family circumstances, or other compelling reasons.” %% In adopting the
second recommendation, the ALl wrote:

[The second look recommendation] is rooted in the belief that governments should
be especially cautious in the use of their powers when imposing penalties that
deprive offenders of their liberty for a substantial portion of their adult lives. The
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provision reflects a profound sense of humility that ought to operate when
punishments are imposed that will reach nearly a generation into the future, or
longer still. A second-look mechanism is meant to ensure that these sanctions
remain intelligible and justifiable at a point in time far distant from their original
imposition.

The ALl is not alone. In 2022, the American Bar Association (ABA) adopted Resolution 502, urging
governments to enact legislation permitting courts to take a second look after ten years of
incarceration.'® In 2022, the National Academies of Sciences recommended establishing second-
look provisions as a way to reduce racial disparities in incarceration, given that racial disparities in
imprisonment increase with sentence length.%4

In summary, legislation that guarantees automatic review by the ISRB for any person serving

time in prison for a crime they committed at the age of twenty-five or younger after they have
served fifteen years behind bars would have many benefits, including:

e Bringing Washington State sentencing policy in line with the recommendations of the
American Bar Foundation, the American Law Institute, and other experts as well as
neuroscientific and psychological research regarding youthfulness and the maturation
process;

e Allowing people who have served decades behind bars for crimes they committed as
juveniles or emerging adults to have their youth as well as their maturation
considered;

e Incentivizing involvement in prison programming and other rehabilitative activities;

e Reducing the burden the current situation places on courts, prosecutors, and victims;

e Ensuring a focus on public safety, consistency, transparency, and clarity in the post-
conviction review process; and

e Reducing the human toll and fiscal costs associated with long and life sentences.
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