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EXECUTIVE SUMMARY

Washington State’s incarceration rate more than doubled in recent decades, largely as the result
of harsh new sentencing laws that sent more people to prison, often for many decades. As a result,
the number and proportion of people serving long or life sentences grew dramatically. In most
democratic countries, sentences longer than ten years remain quite rare, but in Washington State,
they are ubiquitous.! In 2023, nearly half of Washington State’s prison population is serving a
sentence of ten or more years.?

Yet many legal experts, politicians, and advocates now question whether long and life sentences
are a reliable way to protect public safety, for a number of reasons.® Research shows that long and
life sentences are both ineffective and costly. Racial inequities are endemic throughout the criminal
legal system and are especially pronounced among people with the longest sentences.
Incarcerating elderly people is both inefficient and inhumane. Moreover, many people who are
serving long and life sentences committed their offense as an adolescent or emerging adult. The
historic failure of the criminal legal system to consider the mitigating qualities of youth is
incompatible with contemporary understandings of the nature of brain development and
therefore increasingly recognized as unjust.

Although the frenzy to “get tough” on crime has largely receded, numerous tough sentencing laws
remain on the books and many people continue to serve excessively long sentences. In this context,
the Washington State Supreme Court and the Washington State Legislature have created some
new opportunities for some prisoners serving long and life sentences to have their sentence and
releasability (re)considered. The implementation of these reforms has led to the release of
hundreds of people, some of whom expected to die behind bars.*

Yet the reforms that have been enacted are woefully inadequate. These changes to law and policy
have been adopted in a piecemeal rather than comprehensive manner. They are confusing,
contradictory, and insufficient. Many people serving long and life sentences who pose no threat to
public safety remain ineligible for review for technical and/or arbitrary reasons. And the failure to
ensure adequate legal representation for eligible petitioners means that many people who are
theoretically entitled to a second look never actually get one.

This report provides an inventory of the progress that has been made — as well as the work that
remains to be done to ensure that the harm caused by excessive sentencing is comprehensively
remedied in Washington State. Our analysis of the impact of recent reforms shows that:




Many people who are serving long and life sentences have been denied a second look for
arbitrary reasons. The insufficiency of the legal resources that have been provided to
provide people who may be eligible for a second look likely exacerbates this problem.

As of the end of 2022, an estimated 637 people have become potentially eligible” for
review by the Indeterminate Sentencing Review Board (ISRB) or criminal courts because
of these recent reforms.

o An estimated 286 of these people have been released from prison after serving
many years behind bars.

o Aslightly larger number remain behind bars for a complex set of reasons,
including the fact that legal representation has not been provided to eligible
petitioners.

o The estimated 286 people who have been released as a result of recent reforms
represent a tiny fraction of nearly 7,000 people currently serving a sentence of ten
years or longer.®

The recidivism rate among people who returned home after receiving a very long or life
sentence for a crime they committed as a juvenile and who subsequently became eligible
for a “second look” after serving twenty or more years is remarkably low.

o Just two of 98 people (2.1 percent) who became eligible for review because they
committed their crime as a juvenile who have returned to the community have
been convicted of a new felony crime.

o Another five of these 98 people (5.2 percent) have had their parole revoked and
were returned to prison for technical violations (as opposed to new criminal
violations).

o Inthe rare cases recidivism does occur, it often stems from unmanaged mental
health issues.

People who were released through second look processes after serving decades behind
bars contribute importantly to their families and communities upon release from prison.




o Reconnecting with family and loved ones, and supporting family and loved ones,
has been an especially important source of joy and satisfaction.

o Many have found full-time work, and many work in the non-profit sector where
their experiences, skills, and insights are highly valued and where they work to
promote healing, safety, and justice.

The trauma of long-term incarceration continues to pose important challenge even for
people who are employed, housed, and connected with loved ones.

o DOC supervision is experienced as a source of anxiety, stress, frustration, and
limitation, raising questions about its role and purpose for people who return

home after having spent decades behind bars.

Interviewees identified numerous changes to policy and practice that would facilitate a
smoother and less stressful transition from prison and community.

o Central among these is the need to provide community-based mental health care
and resources both during and after incarceration.
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PART I: UNDERSTANDING THE NEED FOR SENTENCING REFORM

From 1976 to 2016, Washington State’s incarceration rate more than doubled.” By the end of this
period, the state’s incarceration rate was three times higher than the average found in Organization
for Economic Cooperation and Development member countries; only seven countries in the entire
world locked up a larger share of their residents than Washington State did.® This increase in the
size of the prison population was driven mainly by the proliferation of long and life sentences. By
2019, half of all state prisoners were serving either a life sentence or a sentence of ten years or
more.?

Policy Drivers of Long and Life Sentences
Long and life sentenced did not become widespread because serious crime spiked. Instead, tough

sentencing laws fueled this trend.'® These new sentencing policies called for longer and longer
sentences and were motivated, in part, by misleading claims about the alleged irredeemability of
system-involved youth — so-called juvenile “super-predators.” In this context, the Legislature
adopted many new tough new sentencing policies. These include:

e The Persistent Offender Accountability Act (often called the three-strikes law) (1993),
which required life without parole sentences for people convicted of three qualifying
felony offenses;

e The Youth Violence Reduction Act (1994), which mandated that defendants charged with
certain crimes committed at the age of 16 or 17 be sentenced in adult courts;

e Numerous sentencing enhancements, and especially the Hard Time for Armed Crime Act
(1995), which requires that people convicted of a felony while carrying a weapon receive
additional time in prison;

e Myriad changes to the rules governing the calculation of offender scores in ways that
increase sentence ranges and sentence length; and

e Significant restrictions on the ability of most prisoners to earn time off of their sentence
by avoiding infractions and/or by participating in educational, vocational, and other kinds
of rehabilitative programming.

These policy shifts took place in the context of the 1984 Sentencing Reform Act (SRA). The SRA
diminished judicial discretion while enhancing the power of prosecutors to affect sentencing
outcomes through their charging decisions. The SRA also abolished parole for most prisoners and




reduced the amount of time they could earn off their sentence by participating in programming
and through “good behavior” 1

As a result of these policy changes, average sentence length and average time served grew notably
for all kinds of offenses. Much of this increase took place between the 1980s and 1990s, with
average sentence lengths peaking for most offense categories in the 1990s.'> The number of
people receiving long, very long, and life sentences also grew dramatically during this period,
peaking in 2011 — even though crime rates fell throughout most of the 1990s and the 2000s.*3

In most democratic countries, sentences longer than ten years remain quite rare; in the United
States and Washington State, they have become ubiquitous.'* Although the legislative mood has
shifted, few of the sentencing reforms that have been enacted have been retroactive. As a result,
many people serving excessively long sentences have been left behind.

The Costs of Excessive Sentencing
Meanwhile, evidence that long and life sentences are an ineffective and inhumane means of

improving public safety has been mounting for decades. Studies assess the relationship between
crime and incarceration in diverse ways, but consistently show that greater reliance on
imprisonment and longer sentences do not protect public safety. For example, many countries that
rarely impose long or life sentences have historically enjoyed comparatively low crime rates.
Moreover, crime fell in recent decades as much in countries without harsh criminal justice policies
as in those with them.> Similarly, states that have decreased their imprisonment rates the most
have enjoyed the largest drops in crime.'® Research also shows that long sentences do not deter
more than short ones,?’ that age is the primary predictor of recidivism risk, and that nearly all
middle-aged and elderly prisoners can safely return to their communities. For these and other
reasons, the National Research Council concluded in 2014 that “statutes mandating lengthy prison
sentences cannot be justified on the basis of their effectiveness in preventing crime.”18

Life sentences are especially problematic, resting as they do on the empirically erroneous
assumption that people who commit a violent act at one point in their lives (often in their youth)
are inherently irredeemable, and that this irredeemability can and should be assumed at the time
of sentencing. By contrast, recent studies find extremely low rates of recidivism (i.e., repeat
offending) among people who were sentenced to life in prison but subsequently released. For
example, a California study of released prisoners who had served life with the possibility of parole
sentences for decades found that “.. the incidence of commission of serious crimes by recently
released lifers has been minuscule”*® Similarly, a recent study found a 1 percent recidivism rate
among people who had been sentenced to life without the possibility of parole in Philadelphia for




an offense they committed as a juvenile.?? It is thus clear that the vast majority of people can safely
be released from prison; policies that assume otherwise are both ineffective and inhumane.

Long and life sentences also raise crucial questions about equity, fairness, and justice. Long and life
sentences have a highly racially disparate impact. Their imposition in cases involving adolescent
and emerging adult defendants whose brains have not fully developed and who, in many cases,
have experienced significant trauma, is also concerning. The failure of this approach to meet victim
needs, and the unnecessary, inhumane, and costly incarceration of growing numbers of elderly
and physically frail prisoners also raise serious questions about the fairness and propriety of this
approach to public safety.

The Importance of Retroactivity
In this context, many academics and advocates now emphasize the importance of modifying or

repealing the policies that enable excessive sentencing and ensuring that people sentenced in the
past benefit from our recognition of the limits of long and life sentences as a public safety strategy.
And although the Legislature has often been reluctant to make sentencing reforms retroactive, the
widely accepted principles of equity and parsimony suggest that it is imperative to provide redress
to those whose fate would have been quite different had they been charged and sentenced at
another time in history.?! The principle of retroactivity is especially important given the excessive
sentences imposed during the 1980s, 1990s, and 2000s. As the Model Penal Code notes, "... itis
unsound to freeze criminal punishments of extraordinary duration into the knowledge base of the
past."??

Recognition of the importance of remedying the excesses of the past has informed many
important sentencing reforms, including those deriving from the U.S. Supreme Court’s ruling in
Miller v. Alabama and Congressional modifications of the federal statute that authorized excessive
sentences in cases involving crack cocaine. As researchers at New York University’s Brennan
Center write, “Changes to the federal sentencing law in the last 15 years... have often been framed
as necessary course corrections to ameliorate unduly harsh sentencing structures. There is no
moral or practical reason people currently in prison should be exempt from that logic”?3 (emphasis
added). The authors of the Model Penal Code similarly conclude that “From a policy perspective,
there is no doubt that a new second-look process should be given retroactive force in some
form.”?4 This principle of retroactivity is also recognized in the International Covenant on Civil and
Political Rights.?

Some might object on the grounds that retroactivity undermines determinacy and predictability.
But determinacy is never absolute — and should not be. As stated in the Model Penal Code,




No determinate sentencing system can be absolute, and no purely determinate
system has ever existed in American law. All jurisdictions that have abrogated the
releasing authority of a parole agency have retained mechanisms such as good-time
and earned-time credits, compassionate-release provisions, ad hoc emergency
contingencies for prison overcrowding, and the clemency power of the executive.
The question is not whether original judicial sentences should ever be subject to
change in a determinate structure, but what exceptions should be grafted onto the
generally determinate scheme.?®

To renounce retroactivity is to compound the injustices of the past with a new generational
inequity in which people who came of age in an era of excess are discounted — not once, but twice.

Sentencing Reform in Washington
Despite some resistance to retroactivity, some retroactive sentencing reforms have been enacted

in Washington State and elsewhere. Many of these reforms have also been informed by a growing
body of neuroscientific research on brain development. This research shows that brain
development is a gradual process, one that is not complete until people enter their mid to late 20s.
This is especially true for young people who have experienced significant trauma, which is the case
for most people who come into contact with the criminal legal system at a young age. Adolescents
and young adults are more impulsive, present-oriented, susceptible to peer and other outside
influences, sensitive to immediate rewards, and more volatile in emotionally charged situations
than older adults.?’

This body of research has two important policy implications. First, the culpability of youth and
young adults is diminished. Second, this population is especially amenable to rehabilitation. Several
recent changes to Washington State law and policy are predicated on this body of evidence. These
reforms create new opportunities for re-sentencing by courts and/or review by the Washington
State Indeterminate Sentencing Review Board (ISRB) for people who were sentenced for crimes
they committed during adolescence or young adulthood. The implementation of these reforms
has resulted in the release of between two and three hundred people, including some who might
reasonably have expected to die behind bars.

Most of those who have been released under the reforms examined in this report were convicted
of a serious violent offense. The inclusion of this group marks an important break with past
practice: until recently, many criminal justice reforms excluded people who have been convicted
of a violent offense.?® In Washington State, for example, HB 1718 (2011) excludes people who have
a developmental disability or traumatic brain injury and have been charged with a violent crime




from participating in mental health courts. Similarly, SB 5990 (2003) excludes people convicted of
a violent offense from receiving increased earned time.

These kinds of exclusions are unsound, for several reasons. First, excluding people convicted of a
violent offense means rendering most state prisoners ineligible. At the close of 2022, the vast
majority (84.3 percent) of all Washington State prisoners were serving time for a violent or sex
offense; only 13.5 percent were serving time for a property or drug violation.?

In addition, contrary to popular belief, people convicted of violent offenses have lower recidivism
rates than people convicted of other kinds of crimes. As the Washington State Sentencing
Guidelines Commission put it, “Despite generally held views, the more violent crimes including
manslaughter, murder and robbery... along with sex offenses, had the lowest recidivism rates.” 30
This is especially true when people are released later in life. Studies that find extremely low rates
of recidivism among released lifers overwhelmingly include people who were convicted of serious

violent crimes.3! Other recent studies of repeat offending reach similar conclusions.3?

In part, these findings reflect the fact that nearly all people who to go prison mature and become
safe to release. Studies consistently show that law-breaking declines sharply with age.3® As two
prominent criminologists conclude, “crime declines with age even for active offenders.”3* People
who are convicted of violent crimes generally serve more time and are therefore typically older
than other prisoners upon release. Categorical exclusions of people who were convicted of a
violent crime from criminal justice reforms means disproportionately excluding older prisoners,
who are generally considered safest to release.

Overview of this Report
Recent changes to law and policy in Washington State have created opportunities for some people

who were convicted of serious violent offenses they committed as children or young adults to be
reviewed and potentially released from prison. This report provides an inventory of the progress
that has been made — as well as the work that remains to be done to ensure that the harm caused
by excessive sentencing is comprehensively remedied in Washington State. More specifically, this
report  provides information about the impact of recent reforms  by:

e Estimating how many people have become eligible for resentencing/sentence review and
how many of those people have been released from prison;

e Exploring why some people who are eligible for review/resentencing remain behind bars
and clarifying what is needed to ensure that all of those who are eligible for sentence




review can pursue this option;

e Calculating the recidivism rate among people who received very long or life sentences in
Washington State for an offense they committed as a juvenile but who were released due
to changes to sentencing law and policy; and

e Drawing on qualitative interviews with people who were released earlier than expected
through one of the new second look mechanisms to better understand the joys and
challenges of returning home after spending decades behind bars.

Part | of this report describes how changes to sentencing policy in the 1980s and 1990s fueled long
and life sentences and explains why reforms that mitigate the harm caused by excessive sentencing
are needed in Washington.

Part Il describes recent sentencing reforms enacted by the judicial and legislative branches of state
government, focusing on reforms that have mainly impacted people serving long and life
sentences. Case summaries are used to illustrate the arbitrary and often capricious outcomes that
persist given the limited and piecemeal nature of the reforms that have been enacted.®

Part Ill provides an overview of the data analyzed and analytic strategy used to assess the impact
of these reforms, calculate the recidivism rate of people who became eligible for parole under a
Miller fix, and understand the experiences and needs of people who returned home unexpectedly
or significantly earlier than expected. Part IV describes the results of these analyses.

The conclusion offers policy recommendations aimed at ensuring that Washington State continues
to mitigate the harm caused by excessive sentencing and ensure that appropriate remedies are
available to all people whose continued incarceration serves no useful purpose.




PART Il. REFORM IN WASHINGTON: PROGRESS AND PITFALLS

Many researchers, legal experts, politicians, and reform advocates are reconsidering the wisdom
of imposing long and life sentences as a means of enhancing public safety.?® This reconsideration
is motivated by a growing body of evidence showing that:

Long and life sentences are expensive and ineffective;

Racial inequities are especially pronounced among people serving long and life sentences;

Incarcerating elderly people is inefficient, inhumane, and costly; and

Brain development is not complete until people reach their mid or late twenties, but many
people are serving long and life sentences for offenses committed while young.

In this context, the Washington State Supreme Court and the Washington State Legislature have
created several new “second look” opportunities for review and resentencing. Many of these
opportunities were triggered by the Supreme Court’s ruling in Miller v. Alabama and are limited to
people who were adolescents or emerging adults at the time of their offense. These and other
opportunities for post-conviction review are described below.

Miller v. Alabama and its Progeny in Washington State
In a landmark 2012 case, Miller v. Alabama, the U.S. Supreme Court held that mandatory life

without parole sentences imposed on people convicted of murder who were under the age of 18
at the time of their offense violate the 8™ Amendment of the U.S. Constitution. This ruling had
important implications in Washington State, where youth tried as adults and convicted of
aggravated murder were automatically sentenced to life without the possibility of parole (LWOP).3’

In response to this ruling, the Washington State Legislature revised sentencing policy pertaining to
youth who had received mandatory sentences of life without the possibility of parole in 2014. This
legislation is often referred to as the “Miller-fix.”3® Under the revised statute, people who were
convicted of aggravated murder committed while under the age of 16 were required to be
resentenced to 25 years to life, with an opportunity for parole after serving the minimum 25-year
term. Defendants who were 16 or 17 at the time of their crime were also eligible for re-sentencing.
For this cohort, a judge sets the minimum term the defendant must serve before becoming eligible
for parole. That term must be at least 25 years, but can be longer. After the minimum term has
been served, the releasability of these defendants is decided by the Indeterminate Sentence
Review Board (ISRB). In 2015, the Legislature included a second provision providing for early




release for people convicted of crimes other than aggravated murder who received sentences of
longer than 20 years and who were under the age of 18 at the time of the original crime. These
people automatically become eligible for parole consideration once they serve 20 years, unless
they had a subsequent conviction for an offense that occurred after their 18th birthday.3®

Initially, this policy change (which we refer to in the remainder of this report as the Miller fix) did
not produce significant results, for two reasons. First, the ISRB denied parole in many early cases
even though the Miller fix legislation specified that petitioners who had been in prison for the
required amount of time enjoyed a presumption of release and that the Board could only deny
parole if it found that a petitioner was found to be more likely than not to re-offend. Nonetheless,
prior to 2018, the Board often denied parole for other reasons such as the nature and impact of
the crime.?? In 2018, however, the Washington Court of Appeals reiterated in In re: Brashear that
the Board could only deny release if it found that the petitioner was more likely than not to
reoffend.*! The ISRB began to grant parole much more frequently subsequent to this ruling.

Early on, people whose sentences were reviewed by courts under the Miller fix did not fare much
better, as some judges simply re-sentenced juvenile LWOP defendants to (another) LWOP. In 2018,
however, the Washington Supreme Court concluded that the state constitution categorically
prohibits LWOP for all juveniles. Specifically, in State v. Bassett (2018), the Washington State
Supreme Court held that that sentencing people who were under the age of 18 at the time of their
offense to LWOP constitutes cruel punishment and is therefore unconstitutional under article |,
section 14 of the Washington State Constitution. As a result of this ruling, Bassett and others who
had been re-sentenced a second time to LWOP for crimes they committed at the age of 16 or 17
became eligible, once again, for re-sentencing. Where those re-sentencing cases resulted in new,
indeterminate sentences, petitioners became eligible for subsequent review by the ISRB’s Juvenile
Board.*? No relief was provided for people who were 18 years or older at the time of the offense.




The Miller fix legislation provides some relief to people who committed their offense while
under the age of 18. However, limiting these reforms to those who were 17 or younger at the
time of their crime is inconsistent with neuroscientific research, which shows brains do not fully
mature until their mid 20s. In addition to being inconsistent with brain science, the Miller fix
legislation fails to remedy inequities in many cases involving co-defendants.

Mark and his co-defendant Kai were convicted as accomplices for the same offense in 1995. Kai
was 17 and Mark was 18, only six months older than Kai, when they committed the offense. Kai
was sentenced to 640 months but was released by the ISRB after serving 24 years. Mark was
also sentenced to 640 months but since he was 18 years old at the time of the offense, he is
not entitled to a second look by either a court or the ISRB.

Mark has spent his nearly three decades in prison engaging in peer-support groups, skills-
building workshops, art therapy, and counseling to address trauma from his childhood. He
hopes to use the skills and therapy he’s gained by volunteering with art and healing programs
to serve others. His only hope of doing so is through the clemency process.

Research on adolescent and young adult brain development motivated the adoption of other
sentencing reforms as well. In 2015, the Washington State Supreme Court held in State v. O’Dell*?
that age can mitigate defendants’ culpability even when defendants are over eighteen years old at
the time of the crime. Specifically, youthfulness can support an exceptional sentence below the
standard range and sentencing courts may exercise discretion to decide when that is appropriate.

The Washington Supreme Court’s decisions regarding cases in which defendants are likely to die
before completing their sentence—often called de facto life sentences—are even more
complicated and even contradictory. In 2017, the Court held in State v. Ramos* that every youth
facing a de jure or de facto life-without-parole sentence is automatically entitled to sentence

review:

[W]hile not every juvenile homicide offender is automatically entitled to an
exceptional sentence below the standard range, every juvenile offender facing a
literal or de facto life-without-parole sentence is automatically entitled to a Miller
hearing. At the Miller hearing, the court must meaningfully consider how juveniles
are different from adults, how those differences apply to the facts of the case, and
whether those facts present the uncommon situation where a life-without-parole
sentence for a juvenile homicide offender is constitutionally permissible. If the
juvenile proves by a preponderance of the evidence that his or her crimes reflect
transient immaturity, substantial and compelling reasons would necessarily justify




an exceptional sentence below the standard range...

The court went one step further in State v. Haag, seemingly holding that de facto life was always
unconstitutional for a juvenile sentenced in adult court.*> The Haag Court also instructed judges
that their focus must be “forward looking” regarding the prospect of change and rehabilitation,
criticizing the judge in that case for giving “undue emphasis to retributive factors over mitigating
factors” (at 312). Only a year later, though, the court decided State v. Anderson, which held that a
de facto life sentence could be imposed for a juvenile if the judge finds that the crime did not
reflect the “mitigating qualities of youth” without mentioning whether the judge should consider
rehabilitative progress.*® The lower courts have struggled to make sense of this seeming
contradiction.

The Washington Supreme Court also expanded the right to juvenile resentencing to sentences less
than life based on the neurodevelopmental differences between juveniles and adults. In 2017, the
Court held in State v. Houston-Sconiers that trial courts must consider the relevance of youth and
adolescent development prior to imposing a less than life sentence in adult courts. The Court also
specified that trial courts have the discretion to depart from mandatory sentencing provisions of
the Sentencing Reform Act such as enhancements and mandatory minimum terms when
sentencing people who were juveniles at the time of their crime.*’

On Sept. 25, 2020, the Court concluded in In re Domingo-Cornelio and In re: Ali *® that Houston-
Sconiers is a significant and material change in the law and therefore must be applied
retroactively.?’ As a result, people sentenced prior to Houston-Sconiers for crimes they committed
as children can petition for a re-sentencing hearing in which the trial court is obligated to consider
the important factors established in Houston-Sconiers and to exercise discretion to impose a fair
and constitutional sentence. But Ali and Domingo-Cornelio did not just make Houston-Sconiers
retroactive — it also held that a defendant is entitled to a new sentencing in any case where a
defendant was originally sentenced without consideration of the mitigating qualities of youth or
those factors or where the judge's discretion was constrained.

In the next few years, however, the same court announced rules that restricted who could obtain
relief. For example, in Matter of Hinton, the court held that most, if not all, juveniles who are
eligible for parole after serving 20 years cannot seek resentencing.® In another case, the court
limited the retroactivity of Houston-Sconiers, holding that only part of the decision was retroactive
and thereby denying resentencing to defendants who followed the court's formula in Ali and
Domingo-Cornelio.?
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As a result of these and other similar decisions, the rule at the time of this writing is that virtually
no juveniles sentenced before Houston Sconiers are eligible for resentencing. Defendants who
retained or were appointed counsel prior to these contradictory rulings were resentenced, with
many receiving significantly lower sentences at their new hearings. Defendants who were indigent
and were convicted in counties that either were slow or did not appoint counsel were mostly
denied resentencing. Defendants who quickly filed their own legal documents and received
favorable decisions before the courts switched their position are the rare exception.

More recently, in 2021, the Washington State Supreme Court ruled /n re Monschke and
Bartholomew®? that imposing mandatory life without parole (LWOP) for aggravated murder is also
unconstitutional for people who were 18-20 years old at the time of the offense. The impact of
research on brain development in youth on this ruling is clear. Specifically, the Court wrote that,

Modern social science, our precedent, and a long history of arbitrary line drawing
have all shown that no clear line exists between childhood and adulthood. For some
purposes, we defer to the legislature’s decisions as to who constitutes an “adult.’
But when it comes to mandatory LWOP sentences, Miller’s constitutional guarantee
of an individualized sentence—one that considers the mitigating qualities of
youth—must apply to defendants at least as old as these defendants were at the
time of their crimes.”>3

As a result, of this ruling, people who were convicted of aggravated murder committed at the age
of 18, 19, or 20 and who received an LWOP sentence can now also petition the trial court for a
resentencing hearing in which the trial court considers the important factors established in
Houston-Sconiers. However, Washington courts have been unwilling to expand the right to
resentencing to individuals who were 21 or older at the time of their crime(s) of conviction even
though brain development and maturation continue well past the age of 20.
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Recent reforms prohibit people who were under the age of 18 from being sentenced to life
without the possibility of parole (LWOP). And in Monshke (2021), the Court ruled that people
who were 18, 19, or 20 years old when they committed their crime cannot be sentenced to
LWOP. Under this ruling, people who were 18-20 years old and sentenced to LWOP can petition
for a resentencing hearing. Those over age 20, however, remain subject to unduly long prison
sentences, despite brain science demonstrating that brain development continues at least
through the mid 20s.

These arbitrary age requirements result in inequitable outcomes for similarly situated
defendants, as is apparent in the case of two co-defendants and brothers we call Bob and
Arthur. In 1994, Bob was convicted of aggravated murder at 21 years old. He has served 30 years

in prison and has no right to resentencing or parole review. His brother Arthur was 16 at the
time of the crime and was released by the ISRB after he served 27 years in prison. Bob and
Arthur experienced similar childhood trauma and were equally culpable in terms of the actions
that led to the loss of the victim's life.

Like Arthur, who has dedicated his time since release to serving as a reentry counselor a non-
profit organization, Bob expresses significant remorse and has used his time in prison to focus
on education, counseling, and supporting others. Although he was sentenced to life in prison,
and therefore has had little access to programming or hopes of using skills gained upon release,
Bob paid for his own education, earning a certificate in web design. He has also led programs
for incarcerated people to pursue their education and prepare for release. He was denied
clemency in 2022.

Drug Sentencing Reform: The Blake Decision
In February of 2021, the Washington State Supreme Court initiated a very different change to

sentencing law and policy when it held that RCW 69.50.4013, the statute prohibiting simple
possession of a controlled substance (PCS), was unconstitutional because it did not require
evidence that defendants knowingly possess a controlled substance in order to be convicted.>* As
a result of the Blake decision, people who had previously been convicted of this offense are eligible
to vacate these prior convictions, and individuals with a PCS conviction that increased their
“standard sentence range” for other crimes are entitled to a resentencing hearing. In 2021, the
Washington Legislature passed SB 5361, amending RCW 9.94A.519 to reflect the Court’s ruling and
re-defining knowing drug possession as a misdemeanor offense.

Although some people serving long or life sentences have become eligible for resentencing under
Blake, most of those who have been resentenced and/or released under Blake were serving far
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shorter sentences. Because this report focuses on post-conviction sentence review for people
serving long and life sentences, we do not include Blake re-sentencings in our empirical analyses.

Statutory Changes to Sentencing Policy
The Blake decision aside, the legal and policy changes described above resulted from rulings that

were responsive to the logic underlying the U.S. Supreme Court’s ruling Miller v. Alabama in 2012
and the Washington State Supreme Court’s responses to the substance of that ruling. The courts
have thus played an important role in initiating sentencing reform. Where appropriate, the
Washington State legislature has followed that lead and codified these changes in statute. The
legislature also initiated two distinct sentencing reforms affecting people serving long and life
sentences, each of which is described below.

Three Strikes Reform

In 2019, the Washington legislature passed SB 5288, removing Robbery in the Second Degree from
the list of offenses that are counted as strikes for sentencing purposes.® In 2021, the legislature
passed SB 5164, making this change retroactive. Specifically, SB 5164 added a new section to the
SRA requiring a resentencing hearing in any case in which an individual has been sentenced as a
persistent offender and received an LWOP sentence “if a current or past conviction for robbery in
the second degree was used as a basis for the finding that the offender was a persistent offender.”>®

Prosecutor Initiated Resentencing

In 2020, the Washington legislature passed SB 6164, creating a new procedure for prosecutors to
petition a sentencing court to resentence a person who was previously sentenced for a felony “if
the original sentence no longer serves the interests of justice.” Prosecutors have discretion to
decide which petitions to submit and the trial court has the discretion to grant or deny these
petitions. If the court grants the petition, the individual receives a new sentencing hearing. Under
this legislation, the court is to resentence the individual “as if they have not previously been
sentenced.” The new sentence cannot be greater than the original sentence.

SB 6164 is an example of prosecutor-initiated resentencing, an approach that originated in the
work of For the People, a nonprofit organization founded by former San Francisco prosecutor
Hillary Blout.>” In 2018, the California legislature was the first to authorize prosecutors to petition
courts to re-sentence particular individuals. It also funded a three-year pilot project in in nine
geographically diverse California counties and an independent evaluation of this initiative.

Since the passage of California’s statute, other states including Washington have adopted

prosecutor-initiated resentencing, but unlike California, none have allocated funding to support
these initiatives or for independent evaluation thereof.”® A follow-up to this report will assess the
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implementation of SB 6164 in Washington State.

Washington State Sentencing Reform in Context
As described above, both the Washington State Supreme Court and the Washington Legislature

have initiated notable reforms to sentencing law and policy. Many of these reforms mainly or
entirely affect people serving long or life sentences, the vast majority of whom were convicted of
violent offenses. The fact that many of these reforms mainly or exclusively targeted people with
convictions for violent offenses marked a sharp break with past practice.

As we show in the following section, these reforms —and especially the Courts’ decisions in In re
Domingo-Cornelio and In re: Ali (determining that Houston-Sconiers is a significant and material
change in the law that must be applied retroactively) have enabled several hundred people to be
resentenced, leave prison, and return home sooner than expected. A non-trivial number of these
people might reasonably have expected to die behind bars.

While the role of the courts and the Legislature in initiating these processes is laudable, the impact
of these reforms has been quite modest, for several reasons. The absence of any provision for the
appointment of defense counsel means that some people who are eligible for sentence review
have not received it. In some cases, complex questions about eligibility, decision-making criteria,
venue, and other important considerations remain unanswered. Moreover, existing reforms have
been enacted in a piecemeal and often confusing manner. Both the courts and the ISRB are
involved in post-conviction sentence review processes, sometimes in the same cases. And when
parole hearings and sentence review do occur, the political and emotional dynamics surrounding
post-conviction review are quite challenging, as virtually all of those sentenced to long and life
sentences in Washington were convicted of a violent crime and little has been done to help those
who were harmed to receive the support and services they need.

In addition, complex and changing rulings from the Washington Supreme Court result in disparate
outcomes: some defendants get resentenced and are released from prison while others are denied
that opportunity. While the Washington Legislature could easily remedy this situation, it has not
done so.

In short, the complex, opaque, and piecemeal nature of sentencing reforms, and the lack of
funding for defense counsel for people seeking relief, have blunted the impact of changes to law

and policy. For example, recent reforms do not provide relief in the following circumstances:

e Three strikes cases in which none of the strikes stemmed from a conviction of Robbery in
the Second Degree, including cases in which one or more strikes occurred when the
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defendant was a juvenile who was prosecuted in adult court;

e |WOP sentences imposed on people who were more than 20 years old at the time of the
offense;

e De facto life sentences imposed on people for crimes committed after the age of 18;

e Very long sentences stemming from weapons or other enhancements; and

e \Very long sentences imposed for a serious crime where a prior drug possession was
included in the defendant’s “offender score,” but where the removal of that conviction
due to Blake does not result in a change in the “standard range,” often due to legislative
policies that double or triple the points for certain prior offenses.

Brian was sentenced to 67 years in prison for two bank robberies he committed at the age of 20
in 2002. These were serious offenses, although no one was physically injured. Each robbery
lasted less than five minutes. Brian has served 20 years in prison, but like other people serving
de facto life sentences, has no pathway to resentencing or parole review.

In 2002, Brian rejected a plea offer of 17 years based on the advice of his attorney. After Brian
exercised his constitutional right to trial, prosecutors added an additional 11 counts of
Kidnapping in the First Degree to the list of charges. Brian’s first trial ended in a hung jury. In the
second trial, Brian was convicted and given a mitigated sentence of 397 months (33 years). When
Brian appealed an evidentiary matter, the prosecutor cross-appealed the award of a mitigated
sentence. On March 27, 2008, the Court of Appeals, in an unpublished opinion, affirmed Brian’s
conviction but remanded the case for resentencing. The prosecution prevailed, and Brian was

resentenced to 812 months (more than 67 years).

Had Brian accepted the prosecution’s initial plea offer before the first trial, he would have been
eligible for release in 2016. Under his current sentence, Brian will not be eligible for release until
2059, at nearly 78 years old, which exceeds his life expectancy as determined by the DOC. This
is despite his profound transformation while incarcerated. Brian has described his remorse for
his victims and community and has been motivated by this remorse to innovate an intervention
program for at-risk youth, pursue higher education, and serve as a leader in his community. A
DOC Captain credits Brian with preventing a riot. Brian has created a detailed and actionable
reentry plan with the support of his community and attorneys, and he has been accepted to the
UW for the fall of 2024. He will enroll if he is released through clemency.
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As a result of these and other omissions, many people serving long or life sentences who are safe
to release continue to languish behind bars. In fact, as of June 2023, the number of people in
Washington State prisons serving sentences of more than ten years was roughly equal to the
number of people serving sentences of less than ten years.>®

In theory, prosecutor-initiated sentencing reform (i.e., SB 6164) might provide relief in some of
these cases. A future report will assess whether this is occurring in a meaningful way, though data
collected to date suggests that very small numbers of people have been released through
prosecutor-initiated re-sentencing. For many, clemency remains the only possible path to review
and release.

Prisoners may also petition the Washington State Clemency and Pardons Board to request
commutation of their sentence (i.e., clemency). The grounds for evaluation of such petitions are
unclear: the relevant law says only that the petitioner should demonstrate why his or her
circumstances are “extraordinary” but does not specify what constitutes extraordinary
circumstances. The Board grants a hearing regarding roughly one-fourth of the petitions it
receives.®® For early release to occur, a petitioner must be granted a hearing, the Board must
recommend commutation, and the Governor must accept this recommendation. This happens
quite rarely. In 2022, for example, the Board recommended, and the Governor granted,
conditional clemency in just nine cases.®!

In sum, the reforms enacted to date have brought relief to several hundred people in Washington
State. However, they have fallen far short of providing a comprehensive remedy to the problem of
excessive sentencing. The next section describes the data and analytic strategy used to shed
empirical light on the impact and limits of these reforms.
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PART Ill. DATA AND ANALYTIC STRATEGY

No government agency has been tasked with compiling data or records regarding the impact of
the sentencing reforms included in this report. As a result, assessing their scope and impact is a
labor-intensive process that entails collection and analysis of various kinds of records. Below, we
describe the records we collected and analyzed to address each of the research questions
described below. Because the administrative records we obtained are incomplete and occasionally
inaccurate, we drew on as many data sources as possible and cross-checked records wherever

possible to identify and correct anomalies.

Further complicating matters, people may be eligible for review under more than one reform. For
example, some of the people who became eligible for parole or sentence review under the Miller-
fix legislation were also made eligible for resentencing in the Domingo-Cornelio and Ali rulings.®?
For these reasons, we are not able to identify exactly how many people have been released under
each specific reform. Rather, we estimate the number of people who became eligible for a second
look under each reform and how many of them have been released from prison. More generally,
our numerical findings should be understood as estimates based on a comprehensive analysis of
imperfect records.

Assessing the Scope and Reach of Recent Reforms
Our first research objective is to estimate the number of people who have become eligible for

parole or re-sentencing as a result of major recent reforms (excluding the Blake decision). We also
assess how many of those who are eligible for resentencing/sentence review have been released
from prison.

Consistent with our interest in the problem of excessive sentencing, we focus on the following
changes in law and/or policy:

e The Miller Fix: RCW 9.94A.730, RCW 10.95.030/10.95.035. Under these statutes and
prevailing case law, mandatory life without parole sentences were no longer allowed for
people who were juveniles at the time of their offense. People who were under the age
of 16 at the time of their crime and who were subsequently convicted of aggravated
murder receive a new sentence of 25 years to life, with an opportunity for review and
release by the ISRB’s Juvenile Board after serving the minimum 25-year term. People who
were 16 or 17 years old at the time of their crime were eligible for re-sentencing in the
court in which they were originally sentenced. Also, people who received a 20 year or
longer sentence for crimes committed as a juvenile other than aggravated murder may
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petition the ISRB for a hearing in which their releasability is considered.®3

e In re Domingo-Cornelio and In re: Ali.%* People sentenced prior to March 2, 2017 for
crimes they committed as children can petition for a re-sentencing hearing in which the
trial court is obligated to consider the important factors established in Houston-Sconiers
and to exercise discretion to impose a fair and constitutional sentence.

e In re Monschke and In re Bartholomew.®> People who received a mandatory life
without parole (LWOP) sentence for aggravated murder committed when they were 18,
19 or 20 years old have the opportunity to be re-sentenced and potentially released from
prison.

e Robbery Il Reform: SB 5288 removed Robbery in the Second Degree from the list of
offenses that are counted as strikes for sentencing purposes.®® In 2021, the Washington
Legislature passed SB 5154, making this change retroactive. Under SB 5154, anyone
sentenced as a persistent offender with one or more strikes stemming from a conviction
of Robbery in the Second Degree is entitled to a re-sentencing.

The collection of evidence regarding the impact of these reforms proceeded in several steps. First,
we obtained lists of people identified by the Department of Corrections (DOC) as eligible for review
by the ISRB’s Juvenile Board or a court under the Miller fix legislation from two different criminal
attorneys who had requested and obtained that information from the DOC. We cross-checked
those lists to ensure their consistency and worked with attorneys from the Seattle Clemency
Project to resolve any discrepancies. The resulting list identified 200 currently incarcerated people
who were convicted for an offense they committed as a child who would eventually become
eligible for sentence review or parole consideration under the Miller fix legislation. Of these, 140
had become eligible for review and release by May 1, 2023.¢’

Second, we submitted a Public Disclosure Act request to, and received records from, the DOC that
enabled us to identify people who were eligible for sentence review under SB 5154 (Robbery I
reform), the Monschke decision, and Domingo-Cornelio/Ali. Specifically, we requested and
obtained the DOC number, name, date of birth, race, gender, date of offense, county of conviction,
cause number, admission date, date sentenced, sentence length, expected release date; actual
release date, and release type for three groups of imprisoned individuals:

e People who were convicted of at least one Robbery Il charge that counted as a strike and
received an LWOP sentence;

18




e People who were 18, 19, or 20 years old at the time of the offense, were convicted of
aggravated murder, and received an LWOP sentence prior to June 2021; and

e People who were under the age of 18 at time of their offense(s) and were sentenced
prior to June 2017.

Next, we used the DOC’s online inmate roster to check if those whose expected release dates had
not yet passed remained in custody. In this way, we identified people who had been released
unexpectedly. It is important to note that some people eligible for review under a specific reform
may have been released “early” through unrelated mechanisms. For example, someone eligible
for parole review under a Miller fix may have been re-sentenced because an appeal was successful.
For this reason, our estimate of the number of people eligible for sentence review and released
should not be equated with the number re-sentenced specifically as a result of specific reforms.

Assessing the Recidivism Rate Among People Eligible for Relief Under the Miller Fix
Next, we calculated the recidivism rate among people who received very long or life sentences in

Washington State for an offense they committed as a juvenile but were released from prison prior
to their expected release date. To do so, we began with the compiled list of people who had been
identified as eligible for review under the Miller fix legislation as of May 1, 2023. To identify those
who appeared on this list and had been released from prison, we requested from the DOC a list of
people who had been released by the ISRB’s Aggravated Murder or Juvenile Boards. We then used
the online DOC inmate roster to ascertain if the people eligible for release under a Miller fix and
not released by the ISRB remained incarcerated as of February 2023. Through this process we
identified 140 people who were eligible for review under the Miller fix legislation as of May 1,
2023, 98 of whom had been released from prison.

Recidivism can be measured in many ways. Researchers often use new felony convictions and
returns to prison as key indicators of it; we examine each of these outcomes here. To identify any
new felony convictions, we submitted the list of people eligible for review under Miller and
released from prison to the Administrative Office of the Courts (AOC) and asked for information
regarding new (i.e., since 2014) felony convictions. The information obtained from the AOC
identified offenses for which people had been re-sentenced since their release from prison.

To identify returns to prison for technical violations (as opposed to new felony convictions), we
requested and obtained information from DOC about individuals who had been eligible for review
under a Miller fix and had been released but subsequently returned to prison. We also requested
information regarding the reason for the revocation of their parole. The information provided by
DOC listed two Miller-eligible individuals who had been released but returned to prison. However,
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attorneys who specialize in post-conviction review processes identified three other people who
were also revoked and returned to prison. We include the two individuals identified by DOC and
the three individuals who were not identified by DOC in our analysis.

Experiences of People who Come Home After Sentence Modification
Finally, we conducted qualitative interviews to explore the experience of coming home

unexpectedly or earlier than anticipated after serving decades behind bars. These interviews also
help contextualize the recidivism findings and identify improvements to re-entry programming and
policy, particularly for people who go to prison at a young age and spend many years in prison.

To accomplish these goals, we used snowball sampling techniques to recruit ten interviewees who
had come home from prison unexpectedly or sooner than anticipated.®® Many, but not all, of these
respondents live in the King County area; three were living in other parts of the state. The sample,
which may not be representative of people leaving prison in Washington State, included six men
and four women. Six of the ten identified as Black and four as white. Respondents ranged in age
from 36 to 62, with most in their forties and fifties. All had been convicted of a violent crime, mainly
homicide, and had spent at least a decade behind bars. Table 1 provides additional information
about those interviewed for this report.
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TABLE |. RESPONDENT CHARACTERISTICS (N=10)

Gender
Female 4
Male 6
Other 0
Race
Black 6
White 4
Other 0
County of Residence
King County
Other
Crime of Conviction
Homicide 8
Other 2
Relevant Reform
Miller Fix 3
Domingo-Cornelio/Ali 3
SB 6164 2
Monschke/Bartholomew 1
O’Dell 1

Some of the interviews took place in person and some over Zoom. Interviews that occurred in
person took place in homes, workplaces, and public places such as coffee shops. The interviews
lasted from one to two hours. Participants received a pre-paid VISA card worth $50 as
compensation for their time.

The interviews were semi-structured, meaning that all interviewees were asked a standard set of
guestions but that the interviewer often followed up with additional questions about new
information, topics, or themes introduced. The standardized interview questions were developed
in consultation with two formerly incarcerated individuals who served as informal advisers on this
aspect of the research. The interview questions are shown in Appendix A.

The interviews were recorded and professionally transcribed. We then coded the transcriptions for
main themes, concepts, and events. Once the codes were created, memos on key themes were
developed. Contrary or diverging findings were also noted and allow us to highlight potential
variation in informants’ experiences or understandings. Representative excerpts from the
interviews were then identified and are used to illustrate these key themes.
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PART IV: THE IMPACT OF SENTENCING REFORM IN WASHINGTON

This section of the report describes the results of the analyses described in the previous section.
We begin with evidence regarding the scope and reach of recent reforms.

Sentencing Reforms: Scope and Reach
For context, Table 2 shows the most serious offense for people who have become eligible for

review/resentencing because of one or more of the reforms described in the previous section.
These findings confirm that the vast majority of those impacted by the reforms analyzed in this
report were serving time for a serious violent offense. Insofar as previous reforms often excluded
this population, the recent reforms analyzed here mark a sharp break with past practice.

TABLE 2. MOST SERIOUS OFFENSE AMONG PEOPLE POTENTIALLY ELIGIBLE FOR REVIEW, BY REFORM

Aggravated Other
. Rape Robbery Assault Other
Murder Homicide
Miller Fix 18.6% 65% 8.6% 2.9% 4.3% %
Domingo-
i ) 5.1% 41.8% 19.3% 10.2% 15.8% 7.7%
Cornelio/Ali
Monschke/
100% 0% 0% 0% 0% 0%
Bartholemew
Robbery I/
0% 23.2% 10.5% 60% 0% 6.3%
HB 5154

Note: By potentially eligible, we mean people with qualifying offenses and circumstances such as time
served. In some instances, there are additional eligibility requirements such as not having had a major
infraction in the past year that may render certain prisoners ineligible for review and explain why some
individuals with qualifying offenses and other case characteristics remain behind bars.

Below, Figure 1 shows the estimated number of people who have become eligible for review by
the ISRB or re-sentencing by the courts under each reform. As noted previously, there is some
overlap between these categories. Specifically, many people who became eligible for parole review
or re-sentencing under Miller later also became eligible for re-sentencing under Domingo-
Cornelio/Ali. The total number of people eligible under one of these review processes shown in
Figure 1 represents our estimate of the total number of discrete individuals who are potentially
eligible for a second look.
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FIGURE 1. ESTIMATED NUMBER OF PEOPLE POTENTIALLY ELIGIBLE FOR
REVIEW BY REFORM TYPE
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Notes: These numbers are based on records provided by the DOC in November 2022. By potentially eligible,
we mean people with qualifying offenses and/or circumstances. The Miller fix specifies that people must
serve either 20 or 25 years before becoming eligible for review depending on the crime of conviction. People
are included in the eligible Miller category if they had served the required amount of time by May 1, 2023.
People may be eligible for review under more than one reform. The estimated number of discreet
individuals who are potentially eligible for review under one or more of these reforms is 637.

As this figure reveals, the Washington Supreme Court’s rulings in the Domingo-Cornelio and Ali
cases were the most consequential of these reforms as measured by the number of people who
became eligible for review.

Below, Table 3 shows the proportion of people who have become eligible for review/release under
each mechanism who have been released from prison (through any mechanism). Although people
identified as released in each these categories were likely released through a new post-conviction
review mechanism associated with the relevant reform, some were eligible for review under
multiple mechanisms and others may have been released via other mechanisms such as a
successful legal appeal. Moreover, some categories are largely duplicative. In particular, virtually all
of those who became eligible for review under a Miller fix also became eligible for review under
Domingo-Cornelio and Ali. As a result, it is not possible to determine the exact number of people
who have returned home as a result of each reform.
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TABLE 3. NUMBER AND PROPORTION OF PEOPLE POTENTIALLY ELIGIBLE FOR REVIEW AND RELEASED

Released from Eligible Percent

Prison for Review Released
Miller Fix (2014, 2015) 98 140 70%
Domingo-Cornelio/Ali (2020) 160 430 37.2%
Monschke/Bartholomew (2021) 8 49 16.3%
Robbery II/HB 5154 (2021) 55 95 57.9%

Notes: By potentially eligible, we mean people with qualifying offenses and/or circumstances. In some
instances, there are additional eligibility requirements such as not having had a major infraction in the past
year that may explain why some individuals with qualifying offenses remain behind bars. The Miller fix
specifies that people must serve either 20 or 25 years before becoming eligible depending on the crime of
conviction. People are included in the eligible Miller category if they had served the required amount of
time by May 1, 2023. The released figures for the Miller fix include people who were ever released from
prison, including a small number who have returned to prison. The released figures for all other categories
reflect the number of people no longer in custody as of February 2023. People who were eligible for a
second look under multiple reforms and released are included in more than one category.

Why Some People Who Are Eligible for Review Remain Behind Bars
As Table 3 shows, many people who meet the age, offense, and time-related requirements to be

eligible for review have not been released from prison. There are several reasons this may be the
case:
e They do not have counsel and/or have not (yet) sought resentencing;
e They are awaiting a sentencing hearing;
e They have been resentenced but a court has not issued a final decision;
e They were resentenced but have not served their new sentence;
e They were reviewed by the ISRB but were not paroled;
e Although they are a member of the group generally eligible for resentencing, a court
found that they did not meet the additional criteria (i.e., a juvenile who has not
established "prejudice");
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They appear to, but do not in fact, meet the criteria for re-sentencing (i.e., they have a
Robbery Il conviction and are serving an LWOP sentence as a three-striker but they would
remain a three-striker even without the Robbery Il conviction); and/or

e They have chosen not to be resentenced.

Unfortunately, ascertaining which of these (and possibly other) factors is operative in specific cases

would require detailed evaluation of individual case files. This very labor-intensive analysis is
beyond the scope of this report.
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PART V: RECIDIVISM AMONG PEOPLE ELIGIBLE FOR REVIEW VIA MILLER

Over the years, changes in sentencing policy have created opportunities for researchers to examine
repeat offending among people who once served life or very long sentences but came home
“early” due to changes in law or policy after serving decades behind bars. These studies
consistently find extremely low rates of recidivism among this population, which generally includes
people who were convicted of very serious crimes. For example, a California study of released
prisoners who had been sentenced to life with the possibility of parole and served decades behind
bars with life found that “.. the incidence of commission of serious crimes by recently released
lifers has been minuscule”®® Two years later, the California Department of Corrections and
Rehabilitation (CDCR) confirmed that recidivism rates remained extremely low for this group of
people. Specifically, the CDCR concluded,

Examination of lifer parolee recidivism rates for a fiscal year cohort that was
followed for a period of three years from release to parole shows that lifer parolees
receive fewer new convictions within three years of being released to parole (4.8 vs.
51.5 percent, respectively). They also have a markedly lower return to prison
recidivism rate than non-lifer parolees (13.3 vs. 65.1 percent, respectively).”’

Even more dramatically, a recent study found a 1.14 percent recidivism rate among people who
had been sentenced to life without the possibility of parole in Philadelphia for an offense they
committed as a juvenile.”* The 174 people who were included in the study had been home for an
average of 21 months. As of December 2019, just two had been convicted of a new felony offense
since their release. The researchers estimate that the release of this group from prison reduced
correctional expenditures by $9.5 million.

Exceedingly low rates of recidivism among people who serve life or long sentences and were
released because of changes to sentencing law or practice challenge widespread stereotypes that
suggest that some people — and especially those who commit an act of violence at one point in
their lives — are inherently irredeemable.”? But evidence of extremely low recidivism rates among
released lifers is entirely consistent with criminological research, which shows that age is the most
powerful predictor of repeat offending,’”® and that people who were convicted of violent crimes
generally have the lowest rates of recidivism.’*

In short, studies in other states have found that people who returned home after being sentenced
to life in prison rarely reoffend. Below, we assess recidivism among people who were eligible for
sentence review/release under the Miller fix legislation. To be clear, some of these people may also
have been eligible for review under another change to sentencing law and policy, usually the
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Court’s ruling in Domingo-Cornelio and Ali. The analyses below thus calculate the recidivism rate
among people who became eligible for post-conviction review under the Miller fix legislation and
have been released from prison through any legal mechanism.

Recidivism Among People Eligible for Post-Conviction Review Under the Miller Fix

Legislation
According to the records we obtained from the DOC and other legal documents, 140 people

became eligible for release before May 1, 2023 under the Miller fix legislation. Of those, 98 have
come home. Table 4 shows the number of people released each year by the ISRB Juvenile Board
(including both its Aggravated Murder and Long-Term Juvenile Boards) and by the courts.

TABLE 4. NUMBER OF PEOPLE ELIGIBLE FOR SENTENCE REVIEW UNDER MILLER WHO HAVE BEEN RELEASED, BY
RELEASING INSTITUTION AND YEAR OF RELEASE

ISRB Juvenile Resentencing Total
Board Court Released
2015 0 4 4
2016 2 4 6
2017 4 10 14
2018 7 4 11
2019 9 8 17
2020 12 7 19
2021 8 8 16
2022 7 4 11
All 2015-2020 releases 34 37 71
All 2015-2022 releases 49 49 98

Notes: Figures shown include all first releases for people eligible for review under a Miller Fix. Four
individuals have been released more than once.

The records provided by the Administrative Office of the Courts indicate that just two of the 98
individuals (2.2 percent) who were eligible for review under the Miller fix legislation and have been
released have been convicted of a new felony offense. In both cases, the new charge was assault
in the third degree. None of the other 96 people had been convicted of a felony since their release
from prison.
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TABLE 5. NEW FELONY CONVICTIONS AND RETURNS TO PRISON AMONG PEOPLE ELIGIBLE FOR
REVIEW UNDER A MILLER FIX

Among those released Among those
By the end of 2020 released by May 1, 2023
(n=71) (n=98)
Individuals with new felony 1.4% 2.2%
convictions (1/71) (2/98)
Individuals who have returned to 5.6% 7.1%
prison for any reason (4/71) (7/98)

Source: Information regarding new felony convictions was provided by Duc Luu at the Administrative Office
of the Courts. Information regarding revocations/returns to prison was provided by the Department of
Corrections and Seattle Clemency Project attorneys.

If recidivism is measured in terms of new felony convictions, the available records suggest a 2.2
percent recidivism rate among people who were eligible or sentence review under a Miller fix and
who have been released from prison. Among the group that was released three or more years ago,
that rate is 1.4 percent. Unfortunately, it appears that another person is likely to be convicted in
the relatively near future.”> Assuming this third person is convicted, the recidivism rate among all
of those eligible for review under the Miller fix legislation who returned home will rise to 3.1
percent.

Recidivism rates remain low if we focus on returns to prison for technical violations of the
conditions of supervision (as opposed to new felony convictions). Among the 71 people who were
first released from prison three or more years ago, three have returned to prison for technical
violations.”® If we include all 98 Miller-eligible individuals who have been released from prison, two
additional individuals have been released and returned to prison, for a total of five people who
were reincarcerated for technical violations of the conditions of supervision. None of these
individuals who have been revoked and reincarcerated are alleged by the DOC to have engaged in
property or violent crime. Instead, review of the available records suggests that these revocations
stem from untreated substance abuse disorder and mental health challenges.

In short, depending on which time frame and outcome measure are used, we estimate a recidivism

rate of between 1 and 10 percent among the people who were sentenced to more than 20 years in
prison for offenses committed as a juvenile and who have come home. This is a remarkably low
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level of re-offending, particularly since very little has been done to prepare this population for re-
entry or to address the trauma associated with long-term incarceration. Moreover, a review of case
records suggests that the new felony convictions and parole revocations that have occurred often
involve untreated mental iliness and substance use disorder, which could be addressed through
policy and programmatic improvements.

In sum, the vast majority of people who became eligible for sentence review and have come home
have not re-offended. consistent with other studies, the recidivism rate among people who
received very long or life sentences as adolescents or young adults in Washington State is
remarkably low: between 1-10 percent depending on the measure and time frame used. This is far
lower than the recidivism rate for all people releasing from Washington State prisons: in 2014, 37
percent of all released state prisoners had been convicted of a new felony offense within three
years of their release.”” In the rare instances that people have been returned to prison or
committed new crimes, untreated mental illness seems to be highly salient.

Below, we draw on interviews with ten such individuals to make sense of how people who have

experienced so much hardship have nevertheless returned to their families and communities and

are now giving back in meaningful and constructive ways.
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PART VI: COMING HOME: EXPERIENCES AND INSIGHTS

The people interviewed for this research had much in common. All received very long sentences
ranging from 20 years to life without the possibility of parole. All had been convicted of a serious
violent crime, usually murder. All spent decades behind bars and returned home relatively recently.
Nine of the ten were under the age of 21 at the time of their crime. And nearly all described
growing up amidst family instability, poverty, violence, and abuse.”®

Below, we describe how these interviewees described what it was like to be sentenced to, and
serve, very long sentences, as well as the process and experience of coming home unexpectedly.
We conclude by offering a list of their policy-related suggestions that would enhance the quality of
life and well-being of those who return to our communities.

Life in Prison
When asked about the period immediately after their conviction and imprisonment, most

interviewees described having difficulty absorbing the fact that they would spend the next several
decades, or more, behind bars. Some reported being in shock, denial, or even dissociating to such
a degree that they could not recall that period with any clarity. People coped in varied ways. Some
were convinced that they would have to serve their entire sentence, whereas others said they
simply could not believe or accept that.

Most, however, recounted a complex mix of thoughts and feelings about their present and future.
For example, when asked if he believed that he would ever be released from prison, one person
who received an LWOP sentence for a crime committed at the age of 20 responded this way:

That's a tricky guestion. One answer to that is no, no, absolutely not. Another
answer to that is ... that | felt like | always had to lie to myself, and that lie was that
there was some kind of hope that | was going to make it, but at the same time, yeah,
I was conscious that it was a lie that | kept repeating internally, invoking like a
mantra in order to keep going. So, on the one hand, no, absolutely not. They gave
me no breathing room for hope. And after you do 10, 20, 30 and you're almost to
40 years, and they've given you no breathing room, what hope is there? | mean,
absolutely none. At the same time, | created this powerful lie over years and years
and years of survival that | was going to make it. So a lot of it was obstinacy, just
refusing to quit. Just doggedly refusing to quit. So yeah, all that to say, that's a tough
guestion.

Receiving a very long or life sentence came on the heels of traumatic life events and often pushed
people to the brink. Nearly all of those who entered prison as an adolescent or young adult
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reported that they acted out a great deal in the early years of their incarceration. Here is how one
man described himself in the years following his receipt of a 96-year sentence:

I lost all hope of everything. Future gone, hope gone, and now [ turn into a whole
nother person. And this happens for a while. My transformation don't happen for
probably about 10, 12 years. | go in the hole, | spend hole time. I'm staying in fights,
I'm confused. I'm still immature, I'm still naive, I'm so reckless. I'm doing things that
I shouldn't be doing and getting involved in more things that | wouldn't even been
getting involved with as much on the outside because now I'm in a whole nother
environment and a whole nother community, and this one is more dangerous than
the one outside...

Many reported that they had tried to enroll in classes or programs upon arriving in prison but could
not because people with long and life sentences are last on the list for programming. Several
reported that this lack of access to positive, pro-social activities increased their involvement in the
negative aspects of prison life:

So when | first went to prison, it was in Monroe. And | looked into doing some classes
and some programs, but again, | was shot down... And then | just kind of got in with
the wrong crowd... 17 years old, impressionable, looking for somebody to show
them the way kind of thing. Fell in with the wrong crowd. And | got in trouble. | got
kicked out of that prison and | went to Walla Walla, which is not the prison you want
to go to at 18 years old. So that just made it worse. And then | tried at Walla Walla
to actually go into the education department and try to help tutor people and teach
math and stuff because school's kind of a passion of mine. And again, that was a
no-go based on time and stuff like that.

Similarly, a woman who entered prison at the age of 16 and was denied access to programming
because of the length of her sentence explained that the lack of access to constructive activities
contributed to her instability and troublesome behavior:

And so | just became crazy rebellious... | never was mean or violent or anything like
that. | just started getting really oppositional with authority... If you didn't have
positive attitude throughout the day or do all these programming things, you
wouldn't make your points. And so at night, if you don't make your points, they
would take your personal TV from you, make you turn off your personal light. It was
lights out, you're going to bed. And | was just... | can't... Just leave me alone. You
know what | mean? So | had this whole protest with legislators and everything. We
even printed off diagrams showing what our living conditions were as juveniles. We
weren't getting religious services. It was just crazy. And because of that, it caused a
lot of backlash in the institution. And they kept me in the hole for a year and tried to
send me out of state then. But | fought it and beat it. And then it just set this whole
trajectory of... | would get out the hole and get a job for a while and then something
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would happen or... | remember one year, | had been doing good for two years,
working and tutoring and stuff like that. And then | was just like, "I want to do
something for New Years." And so | caught the bathroom on fire so everybody could
go outside and do the New Years together and have fun. Just something different
and oh God. | stayed in the hole for two years for that.

Over time, though, maturation occurred despite the lack of access to programming, even among
the most rebellious. People’s accounts of how and when this maturation occurred varied. For
some, the imperative to change was a sudden revelation followed by years of effort. For example,
one woman shared how a suicide attempt initiated a life-long transformation:

It [the suicide attempt] was serious, like bad, had to take me to the hospital. They
called my family and told them | wasn't going to make it. And | had never been
suicidal throughout anything. But | think | was just so tired of the administration and
it's like, "Okay, just leave me alone. I'm never getting out. I'm never coming home"...
So we tried to kill ourselves and then they ended up putting me into the... mental
unit. And they tried claiming | was schizophrenic to keep me there. So, they housed
me in a glass room for three months and then they proceeded to put me in seqg under
IMU status for a year. And then | found out that they were trying again to ship me
out of state.... So | just turned into a lunatic at that point. | started setting off the
alarms all the time and the sprinklers and fighting the cops. And they were having
to strap me down to the bed all the time and they couldn't understand... . And they'd
be like, "What is going on? What do you want?" I'd be like, "I want Domino's Pizza."
And they're like, "What is seriously wrong with you?" It was my way of trying to keep
myself from being sent out of state because that was the only thing | knew. Right?
And | was probably like 24 at this point, 25, maybe.

So, | was an absolute basket case. | knew | was getting sent out. | didn't know where.
And then one day | met with... He's a psychiatrist, he’s retired, and he's probably one
of the wisest individuals I've ever come across. He came in and he gave me this test...
At the end of it, he was like, "Jesus Christ, | do this in private practice. I've never seen
anybody do that test so well. What are you doing? You're far too intelligent to be
locked in segregation for years at a time fighting the staff. What are you doing with
yourself?" And we spent hours talking and | think he talked to me in a way that
nobody really ever had and got me to understand - because at this point, there was
no Miller fix. And he was just like, "You can do something with your life regardless
of where you're at. You don't have to let this place define who you are. You just got
to figure out who you are." And so | made a commitment to that... And prior to this,
I've had over a hundred major infractions just from my nonsense. Right? And so, |
had a meeting with administration that day and | was like, "You're not going to have
any more problems out of me whether you send me out of state or not." And they
saw it. And | never from that day forward had any kind of infraction.
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Others described a more gradual process during which they became less involved in prison and
gang life and more engaged in activities like reading, education, exercise, and programming. For
example, one person described how he learned to love reading while in solitary confinement,
which then became a source of support and inspiration to make positive changes in his life:

I was still involved in the gang stuff, and everything else, but | just kept reading. |
went from reading military books and everything that you can get in solitary
confinement, to actually reading self-help books. Once | started doing that, that was
a real shift for me. It seemed like there was a whole new world. And even at that
time, even my mind was opened up to different things, | wasn't able to apply any of
it. | was still extremely immature. | think that | probably didn't actually come to
mature until maybe 29.

Another recounted a similarly gradual transition from gang life to programming:

I was so worried about fitting in or having that connection or that family, which was
actually one of the reasons that | joined the gang. Because | was alone, none of my
family could come see me. | was all the way across the state. So that's why | got into
the wrong crowd. And it wasn't until | was 26, 27, 28 that | started taking control of
my life and making decisions for myself. And so | dropped out of the prison gang in
2014, | think. But the change had started in 2010, '11, '12 is when | started to change
my thought process. And then | just fully submerged myself into education
programs. Every single program, it didn't matter what it was, self-help, college,
beekeeping, you name it. | was in. | mean, there was one point where | was taking,
| think 28 college credits and having a job in one term.

All ten of the people interviewed emphasized that although they had difficulty accessing programs
due to their sentence length, programming ultimately became a major source of support,
inspiration, mentorship, and direction. At least half earned an AA or BA through two community-
based organizations, the Freedom Education Project of Puget Sound (FEPPS) or University Behind
Bars (UBB). This represents a much higher level of involvement in post-secondary education than
is generally found among people imprisoned in Washington State.”” Many also referenced peer-
led groups and such as the Black Prisoners Caucus (BPC) and Concerned Lifers’ Organization (CLO)
and community-based programs such as HEAL® (as opposed to DOC programming) as especially
helpful.

These programs were beneficial for many reasons. The content was often useful and/or
enlightening, and programing provided a pro-social alternative to prison life. Many also found
mentors who served as role models and counselors. For some, being involved was a way to give
back to the community, to mentor younger prisoners, and/or to atone. And some people acquired
skills and made connections that helped them obtain work after their (unexpected) return home.
Here are a few examples:
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| wasn't even thinking about freedom when we first started TEACH and we first
started giving back. My thing was to help give back because we did so much wrong,
especially from us growing up in this community. For me, especially being part of
the Hilltop, being part of that from the conception of it, so just how many lives was
ruined and how many people that's been in prison and how many friends | done lost
over all these years. So that's the part for me was more to help and give back. And
even if | had to be there, | felt like that was my mission. That was my cause. | had a
bigger cause than | once had.

k ok ok ok

| started to go to the education floor. Because of that, | was able to get involved with
the BPC, actually being a founding member of the BPC at Stafford Creek, in 2016, |
believe. Just taking a leadership role, being a youth committee facilitator, and just
having that difference. In one aspect, | was the gang leader and | had to push for
violence, and retaliation, and negative habits and behaviors. And on the other hand,
I was a leader in something that was positive, and something that could change the
narrative for the whole prison population as far as the youth go. And so, now | was
doing all of these things in the opposite way, and it was just positive. And so, | was
in a space to where being in that leadership role, | could finally say, "No, I'm not
going to do that anymore."

As a result of their extensive involvement in programming, education, and peer-led organizations,
the people interviewed for this report were in an excellent position to pursue release when the
courts and legislature created new avenues to post-conviction review. Access to community-based
programming also meant that many had established relationships with people on the outside who
could vouch for them and offer support upon their release.

Leaving Prison

News about sentencing reforms spread quickly in Washington State prisons. Many of the people
interviewed were already pursuing legal appeals and/or clemency when this happened, but the
creation of new post-conviction review processes expanded the range of options they could
consider. Imprisoned people shared information with each other and worked with attorneys to
craft strategies that might yield a resentencing or parole hearing.

Interviewees reported that this liminal time was both exciting and stressful. On the one hand,
people sensed that change was in the air and became more hopeful. But feeling hope was a mixed
blessing:

Hopeful that... It's like living in complete blackness and then you see a window for

the first time. You're not outside yet but at least now you have a window. So it's like,
"I may not be out, but at least now [ can see that out is there." So it's like... | don't
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know how to describe it. It's like you remain detached from it... Imagine it would be
like if we lived in outer space. Literally. You can't even wrap your mind around what
that would look like because all you literally know, all of my memories are from a
small chunk of period of my life because you don't remember much before you're
like nine. You have little memories, but not a whole lot. So it's like | have this small
chunk of memory which isn't based on anything... . It feels unreachable and it feels
unreal.... . | didn't even know how to comprehend that. | just knew | had a window.

In short, people felt relief because there was reason to hope and that being hopeful could also
create anxiety. Several also noted that their relationships with some other imprisoned people and
guards became more complicated during this time:

It was extremely stressful, it was more stressful. People get to know that there's

things that you got coming, they'll do different things and react differently with you.

And so, they might call you out when they wouldn't have before, but because they

know that you can't do anything, because you have the possibility of getting out.

And these are individuals who, they believe that they're staying in there, so they

don't have no issue with trying to get you in trouble. Because it's like, well, yeah,

misery loves company. And so they most definitely would like to pull you down, and

keep you there with them. If you react, if | get into a fight right before re-sentencing,

there's nothing that | can say. That was extremely hard. And just the wait.

In some cases, it was obvious that pursuing sentence review via a new reform was preferable to
pre-existing review processes such as clemency. In such cases, clemency petitions were set aside.
In other cases, multiple reforms and avenues were in play. In one case, for example, the King
County Prosecuting Attorney’s Office (KCPAO) had signaled that they would likely support a 6164
process a few years down the road. But because the Washington State Supreme Court ruling in
Blake v. Washington meant that the original sentence would be cut substantially, the KCPAO was
convinced to expedite its submission of a 6164 petition.

Most of those interviewed reported that the time between pursuing review under one of the new
reforms and being released was relatively short. While ecstatic to be leaving prison, many also
reported returning home without feeling prepared for life on the outside at all. Despite this lack of
overt preparation, all of those we interviewed have gone on to build stable, constructive, and rich
lives.

Life on the Outside

After serving many years behind bars, people were universally thrilled to leave prison. Nearly all

said that they most looked forward to connecting with loved ones:
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My kids. | had my kids prior to going in. | hadn't had one visit, video visit. All | had
was phone calls with them. | hadn't seen my kids. My youngest daughter was
probably as small as my hand when | went in, and she was 10 now, so it was ... That
was what | was looking most forward to. My wife, of course, because without her |
still would be in there.

Essentially half my life, | was inside of prison. And to go from there to being able to
drive, to being able to live, to be with family, to share life with my partner and all,
have a family of my own one day. That made me excited about life.

Still, the process was variously described as intense, frightening, wonderful, overwhelming, and
more, sometimes all at once. Many described profound sensory overload upon returning home,
and an inability to sleep for days on end. As one woman explained,

Wasn't scared. That's a f***** Jie. | wasn't scared. | am lying. | think I'm supposed
to be scared. | was excited. And of course, what's it going to be? There's excitement,
like trepidation, | guess would be a really good word. But going home that first year,
there was just such immense joy just to be out, period. And I'm thankful for that joy.

Consistent with their predictions, most respondents described being with loved ones as their most
fundamental source of joy since coming home. As one person put it,

The most joyful things about coming home, man, there's so much, so many
moments and memories that I've already been able to make. One that comes to
mind is me, my girlfriend, my mom, and her husband. We've tried to get into a
pattern of going out to dinner with them and maybe once a month, and it’s been so

great.

Family, partners, and friends played a crucial role in people’s lives as they transitioned home,
providing housing, access to networks, financial support, companionship, and more:

I had a very good support structure. | had a friend who had been released, who
dropped everything he was doing for a week and helped drive me around to get my
driver's license and all the stuff that | needed to do. My dad actually came over from
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Montana with his camper, and he stayed at another one of my friends who's still
incarcerated, at his house. And he let him park in his yard a mile away from my
transition home. And then my family gave me like 57,000 between all of them. And
then my dad gave me a truck. And so | was set up.

k kK

So my plan was to go work with my brother, live with my other brother and family,
and then find my way. | did exactly that. And that was successful for me.

* ok x

But the most grounding, grounding that really held me was my family, is my family.
This shit takes a community. And everybody has a different part in my life.

In addition to the deep gratification of connecting with loved ones, many also reported a sense of
exhilaration as a result of their newfound freedom: being able to drive, swim on the ocean, listen
to music, eat food they loved, and move their bodies freely brought tremendous joy.

After returning home, all ten of the people we interviewed found stable employment. Many were
employed by non-profits that valued their lived experience and unique skill sets and provided
opportunities to use the skills and knowledge people had acquired while in prison. For example,
one individual who spent time as a child in the foster care system and had been a leader in the
Concerned Lifer’s Organization’s State-Raised Youth Group is now policy analyst for a non-profit
that serves foster-involved youth. Another is employed as a case manager in a pre-arrest diversion
program that serves people who contend with addiction and other behavioral health issues.

In some cases, these employment opportunities were also facilitated by personal connections
forged through involvement in community-based programs during incarceration. For instance, one
interviewee who participated in and served as a facilitator in HEAL was subsequently hired by the
organization that offers HEAL; it seems that both the skills and the connections he acquired were
relevant to his subsequent employment. Connections to family and formerly incarcerated friends
were also often helpful. For example, one woman was hired to do reentry work in non-profit
organization run by her brother. Yet another was hired to do similar work by an organization that
was founded by a person who had been released from prison because of the Miller fix legislation.
Just one interviewee reported not having been able to find full-time employment that would
enable him to earn a living salary, though he was working part-time.
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In short, despite spending many, many years behind bars, the people who shared their stories with
us reported strong connections with family, friends, and loved ones. When asked about their most
joyful moments since coming home, most talked about their connections with family and loved
ones. Obtaining employment was a top priority for people when they returned home, and the
people we interviewed were gratified that they had been able to find work. Many found their work
meaningful and satisfying. All respondents had also found stable housing, and at least one had
bought a house, though many noted that finding housing on their own would have been
extraordinarily difficult given their criminal record.

These accomplishments and sources of stability help make sense of the low rate of recidivism
among this population. Yet for all their successes and accomplishments, more than half of those
we spoke with openly shared their on-going struggles with anxiety, depression, and PTSD. This
occurred even though our interview protocol did not include questions about the emotional
damage caused by incarceration, early childhood events, or mental health issues. Nevertheless,
most interviewees noted that they had already experienced significant trauma prior to their
incarceration, and there was uniform agreement that imprisonment left a lasting and painful
legacy, one that continued to have ripple effects. As one woman explained,

I could see the shit happening as it was happening, and how ugly it was and how
twisted it was, and how staff f*** with inmates' heads. | saw it. | sat back and
watched it because | had a different positionality of it. | didn't know what to do with
it. | mean, what do you do with all this? | don't know what I'm watching at the time.
I know what I'm feeling. ... Weird. That's harmful.... And while that started with my
childhood, it built in incarceration. And they gave us nothing. F****** zero.

When asked where and when he finds joy now, one of the men we interviewed put it this way:

I know that I've matured in a lot of ways, but there's a lot of stuff | am processing.
I'm working at [a restorative justice program] and I'm still struggling with processing
trauma and shit that happened in prison. I'm super institutionalized and trying to
feel. | think the joy is just being with my kids. But it's really hard to find joy
sometimes.

Given the lingering pain of long-term incarceration, many interviewees expressed a need and
desire for the time and resources to go to therapy and/or join support groups, but identified
numerous barriers that limit access to these kinds of mental health supports. For some, it was a
practical matter of not knowing how to access them. Some felt that the nature of the trauma they
had experienced — which several described as compound PTSD — meant that there were few
providers able to provide sufficient care, and virtually none who had experienced incarceration.
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For others, there did not seem to be enough time in the day, particularly given need to contribute
to their families financially and in terms of childcare. Several interviewees who were still on
community supervision also expressed concern that anything they shared with a therapist could
be used against them:

I did therapy for a minute but it's like I'm not going to feel comfortable talking
about what I'm struggling with because in my head I'm like, "Okay, if this gets sent
to the board or my CCO, are they going to flag me as, 'Oh, she's struggling," or...
You know what | mean?

Although most attributed their difficulty accessing joy and maintaining their wellbeing to the
trauma of incarceration, several reported that being on supervision exacerbated it. In fact, with
one minor exception, all of those who discussed supervision described it as a source of constant
frustration and stress. Here is how one person explained it,

Even during one of the gay pride events, | was down here, and there were some
peace officers that were starting to bully this homeless individual for sitting on the
street, and they started putting their hands on them and stuff and so I'm with a
couple friends and | go over there. I'm like, "It's okay. I'll help him up. You don't have
to be pushing him." You know what | mean? And then afterwards, some of my
friends are like, "Gail, what if they would've arrested you for interfering with
something?" Just because back when it happened, it was all the crazy protesting
that was going on and stuff. And they're like, "One misdemeanor charge and it's a
wrap for you." So living like that, it's incredibly stressful, right?

Several of the women also noted that they were subject to restrictions such as not being allowed
to date or have sexual relations that, they believed, men were not subject. This was understandably
experienced as galling.

In addition, the fact that many people worked for non-profit organizations that deal with issues
related to violence, imprisonment, homelessness, and addiction meant that work was both a
source of income, meaning, and purpose but also a source of trauma and stress. Here is how one
woman explained it,

As a case manager, I'm running these streets talking to all kinds of people. Oh, yeah.
I'm doing the things. | want to say that my incarceration really helped me do this
work. Number one, my lived experience allows me to connect with people in a way
never before. | have results. And this f**** shit, it's just me building out a different
path and that's being seen... But at the same time, it’s a constant reminder. | can’t
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get away from it. | am constantly reminded of all the f****** up shit that led me to
prison in the first place.

In general, the people we interviewed reported that the main challenges associated with the
reentry process had to do with mental health and emotional well-being:

| just think so much of how reentry is framed inside is, it's all about professional
goals. What are you going to do to be successful? And successful has to do with
material possessions or professional accomplishments. And it doesn't really center
your well-being at all. ... what would it mean to actually let a person get out and not
have to worry about getting a job?... . And we don’t have that, and then you get
trapped in this job because you don't have time to go explore what you need at your
core as a human being. And so you end up getting the job, you get all the shit, but
internally you're fucked up. You know what I'm saying? You don't know how to relate
to people. You don't know how to connect to people. You don't know how to connect
to yourself. And so, if you flip it on its head, maybe you could take that time to really,
| guess, decompress, process, do all the things you need to do, and the job and all
that  other shit will come, but at least you'll be  well.

Suggestions for Improving Reentry Practice and Policy

The people interviewed for this report had many thoughtful suggestions for how to make the re-
entry process more conducive to health and well-being for people returning home (as well as their
loved ones). Some of their ideas go well beyond suggesting minor tweaks or reforms. For example,
there was broad consensus that being on community supervision was a counter-productive source
of stress, frustration, trauma, and limitation rather than support and guidance. These experiences
suggest the need to reevaluate the nature and scope of community supervision — something that
is unlikely to occur in the near future.

Some of their ideas about how to improve the transition process are more doable in the short or
medium term. Although space limitations preclude a full discussion of these ideas, some highlights
include:

e Provide valid identification to people upon their departure from prison. (Some people left
prison with only a prison ID, which was not at all useful outside of prison. They were told
by DOC that an ID would be awaiting them, but many reported that this did not occur.
This was time-consuming and frustrating).

e Revisit the practice of providing people with a $40 check upon their departure from
prison. This amount of money is woefully inadequate and often cannot be accessed
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because people cannot cash a check without a valid identification.

Expand prison programming, especially peer-led and community-based programs. Do not
restrict access to these programs based on length of sentence, which may not accurately
predict whether and when people will return home.

Begin preparing people for departure from prison as soon as they enter prison, focusing
on acquisition of practical life skills such as financial literacy, computer software and
programming skills, vocational training, and more. Also provide information about
practical matters such as opening bank accounts, applying for jobs, and finding housing.

End the use of solitary confinement, which exacerbates and compounds the trauma
associated with long-term incarceration.

Provide greater access to affordable, non-congregate, non-punitive housing for people
who have been released from prison and are unable to live with family or friends.

Ensure access to affordable, accessible, high quality mental health care in prison and
upon release.

Most ambitiously, for individuals who have already served decades in prison, assign a
reentry and transition navigator instead of a community corrections officer upon release
given evidence that the existing community corrections model does not fit the needs of
people coming out of long-term incarceration, does not enhance public safety and is a
source of anxiety, limitation, and frustration for people who return home.8!

41




PART VII: CONCLUSION

Growing awareness that long and life sentences are an inhumane and ineffective way of protecting
public safety — and that their imposition on young defendants is deeply problematic — has
motivated the enactment of several retroactive changes to sentencing law and policy in
Washington. The analyses provided in this report suggest that just under 300 people have returned
home as a result of those retroactive reforms that target people serving long and life sentences. A
slightly larger number are eligible for review but remain behind bars.

In short, a meaningful number of people who were serving long or life sentences have returned
home due to new opportunities for post-conviction sentence review. Yet many people have been
left behind. This is because these reforms have unfolded in a piecemeal and often complex manner,
are incomplete, and have been undermined by the very Court that is responsible for notable
change. Some who are theoretically eligible for sentence review lack legal representation, and this
lack may well explain their on-going incarceration. Moreover, thousands of other prisoners who
are serving long sentences appear not to be eligible for review under any of these reforms. Thus,
while the reforms enacted to date have had a meaningful impact, they have fallen far short of
providing a comprehensive solution to the problem of excessive sentencing in Washington State.

Findings from the recidivism analysis and qualitative interviews with people who returned home
“early after spending decades behind bars underscore the importance of doing more to address
the problem of excessive sentencing. Most notably, the vast majority — over 90 percent — of people
who have returned home have not been convicted of new offenses or been returned to prison for
technical violations of the conditions of DOC supervision. Just two percent have been convicted of
a new felony offense; the vast majority have not. These findings are consistent with those of other
criminological studies, and underscore the capacity for resilience and maturation among people
once deemed “super-predators.”

The people interviewed for this report were highly successful: they had reconnected with loved
ones, found housing, and were working, often in the non-profit sector focused on reducing the
harm associated with violence and mass incarceration. Many found tremendous joy in their lives,
reconnecting with loved ones and working in their communities. Still, interviews with people who
came home “early” after decades behind bars also highlight the need for community-based mental
health care and support before and after release from prison. The trauma of long-term
incarceration lingers, even among people who are ticking all the usual boxes associated with
“success.” Interviewees identified a number of policy changes that would help prepare people for
release and render the transition home a smoother and more joyful one.
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In the small number of cases in which people have committed new crimes or returned to prison
for other reasons, it appears that untreated mental illness, likely exacerbated by long-term
incarceration, is a central factor. Although most prisoners serving long and life sentences do not
pose a threat to public safety, the very small risk associated with recent reforms could almost
certainly be further reduced by investments in quality mental health treatment both during and
following incarceration.

In summary, nearly half of the state prison population is serving a sentence of longer than ten
years, but there is strong evidence that long sentences are unhelpful and counter-productive in
the vast majority of cases. The evidence provided in this report shows that the problem of
excessive sentencing persists, and that comprehensive and retroactive sentencing reform is still
needed in Washington.

Ideally, the State Legislature will remedy this situation by enacting comprehensive sentencing
reform soon. Short of this, more limited legislative reforms would help address the problem of
excessive sentencing. For example, statutory reforms that restore the capacity of all prisoners to
earn up to a third of their sentence off through “good time” credits would incentivize program
involvement and ensure that fewer people remain in prison in their 50s, 60s, and beyond. Reform
of the Hard Time for Armed Crime Act to specify that confinement sentences deriving from
weapons enhancements be served concurrently rather than consecutively would make an
enormous difference. Making policy that removes points associated juvenile adjudications from
the calculation of adult offender scores retroactive would reduce some excessive sentences and
reduce racial inequities. Allowing resentencing for all three strikers — not just those with a Robbery
[l conviction —would produce meaningful change. And providing funding to ensure that petitioners
have access to legal representation to pursue the second look opportunities that do materialize
would help to ensure that people who are theoretically eligible for review truly have a chance of a
“second look.”
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APPENDIX A. INTERVIEW PROTOCOL

1.

10.

11.

12.

How old were you when you went to prison? What was your sentence?

Before you became eligible for resentencing/sentence review, did you imagine that you
might ever be released from prison?

Did your beliefs about this affect how you did your time? If so, how?

How did you find out that you were eligible for resentencing/review?
How did you feel when you found this out?

Did that realization affect how you structured and spent your time inside?

What happened after you found out you were eligible for review/resentencing? (Legal
representation, legal process)

What was it like when you learned that you would be coming home?
a. What were you most looking forward to?
b. What were you most concerned about?

What have been some of the biggest largest challenges you've experienced since coming
home?

a. What supports do you wish you had that weren’t available/provided?

b. What could the reentry community/DOC do differently to support people coming
home?

What have been some of the greatest joys you’ve experienced since coming home?
How are you using your time now? What feels most meaningful to you, and why?

Is there anything else you think we should understand about your experiences and/or
policy in this area?
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